
How to Submit your Application:

You may submit your completed and signed application package through one of the following methods:

Email: Newaccounts@siebert.com

Mail:  Muriel Siebert & Co., LLC. 
ATTN: NEW ACCOUNTS 
300 Vesey Street, Suite 501
New York, NY 10282

Phone: (800) 872-0444

Fax: (212) 486-2784

Once your application has been processed, you will receive an email notification that includes your 
account number and online login instructions.

If you have any questions, please contact us at 800-872-0444 or service@siebert.com
MEMBER NYSE | FINRA | SIPC | EST. 1967

Siebert

401(k) Profit Sharing Plan
Account Package

Account Requirements:

■ Complete a 401(k) Profit Sharing Plan Application.

■ Read and agree to the terms in the Adoption Agreement.

Forms Included in this Package:

Form CRS
401(k) Profit Sharing

Plan Application
Adoption

Agreement
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Muriel Siebert & Co., LLC & Siebert Advisor NXT, LLC.

Muriel Siebert & Co., LLC. (“MSCO”) is a broker-dealer and its affiliate Siebert AdvisorNXT, LLC. (“AdvisorNXT”) is 
an investment adviser. Both are registered with the Securities and Exchange Commission (SEC). MSCO is also a 
member of the Financial Industry Regulatory Authority (FINRA), the New York Stock Exchange (NYSE) and the 
Securities Investor Protection Corporation (SIPC).

• Brokerage and investment advisory services and fees differ, and it is important for you to understand these
differences. Free and simple tools are available to research firms and financial professionals at Investor.gov/CRS,
which also provides educational materials about broker-dealers, investment advisers, and investing.

What investment services and advice can you provide me?

We offer both brokerage and investment advisory services. 

Our brokerage services include buying and selling securities at your direction and providing you with investment 
recommendations, financial tools and planning services, and investor education from time to time or at your request. We 
offer mutual funds, exchange traded funds (ETFs), domestic and international equities, options, fixed income securities, 
certificates of deposit (CDs) and structured notes, unit investment trusts, and variable annuities. Unless we separately 
agree in writing, we do not monitor your brokerage account and you make the ultimate decision regarding the purchase or 
sale of investments. 

Our advisory services include our asset allocation services using mutual funds and exchange traded funds (ETFs) and 
managed portfolios from in-house and third-party investment managers. Depending on which program you select, our 
asset allocation services are either “non-discretionary” or “discretionary”—meaning that either we will recommend 
investments to you and you will make the ultimate decision regarding the purchase or sale of investments (non-
discretionary), or we will make the ultimate investment decisions without your signoff (discretionary). The third-party 
managers we make available to you will invest your account on a discretionary basis using mutual funds, ETFs, and 
other securities. All of our advisory services are offered through “wrap fee programs” (as described below) and either 
we or the third-party manager will monitor your advisory account and investments as standard services. At AdvisorNXT 
this service will be provided on a weekly basis. You must meet certain investment minimums to open an advisory account. 
Current account minimums may be accessed through your investment professional, or at www.siebert.com.

For Additional information regarding our broker dealer services please visit our website at www.siebert.com. For our 
advisory services visit www.siebert.com and refer to our latest Brochure Form ADV Part 2-A, Items 4, 5 & 7. 

Our affiliate Park-Wilshire Insurance offers a variety of insurance products, including fixed and immediate annuities and life 
insurance.

Conversation Starters. Ask your financial professional—

• Given my financial situation, should I choose an investment advisory service? Should I choose a brokerage
service? Should I choose both types of services? Why or why not?

• How will you choose investments to recommend to me?

• What is your relevant experience, including your licenses, education and other qualifications? What do these
qualifications mean?

https://www.investor.gov/home/welcome-investor-gov-crs
http://www.siebert.com/
http://www.siebert.com
http://www.siebert.com
https://www.siebert.com/docs/default-source/siebertnxt-disclosures/adv-part-ii-brochure-online-forms.pdf
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What fees will I pay?

The fees you pay depend on whether you choose brokerage services, advisory services, or both.

For brokerage services, the principal fees and costs are transaction-based fees for recommendations and execution of 
securities trades. Depending on the investment product you select, these fees can include up-front commissions, as well 
as fees that are charged on an on-going basis for as long as you hold the investment (“trails”). If we buy a security from 
you or sell a security to you for our own account (as “principal”), we may mark the price up or down, which is a benefit to 
us. Because we are compensated for transactions, we have an incentive to encourage you to trade more frequently and in 
greater amounts, and to trade with us as principal because we receive more revenue when you do so.

You will also pay fees for custodial or administrative services, as well as fees and expenses that are included in the expense 
ratios of certain of your investments, including in mutual funds, ETFs, and variable annuities. For additional information 
about the fees and costs for our brokerage services, please visit www.siebert.com.

For advisory services, the principal fees and costs are the “wrap” program fee for the program you select. These fees 
are “asset-based” meaning that the fee is calculated as a percentage of the assets invested in your advisory account 
according to the fee schedule in your advisory agreement with us. This means that the more assets you invest in your 
account, the more you will pay in fees, and therefore we have an incentive to encourage you to increase your advisory 
account assets. For additional information about the fees and costs for our advisory services please refer to our 
Siebert AdvisorNXT, LLC., brochure Form Part 2-A, Item 4. 

The annual wrap advisory fee includes all brokerage commissions, transaction fees, and other related costs and expenses 
except those inherent in a particular investment vehicle. The annual investment advisory fee is prorated and charged 
quarterly, in advance, based upon the market value of the assets under management as of the last day of the previous 
quarter. AdvisorNXT may change the fee at any time by giving 30 days’ prior written notice. 

Investment Advisory Fees for the initial period or the first quarter of service are calculated on a pro rata basis from the 
inception date of the account to the end of the first quarter. If assets are deposited into or withdrawn from an account 
after the inception of a quarter, the fee payable with respect to such assets may be adjusted on a pro rata basis for 
deposits and/or withdrawals occurring within such quarter and will be calculated in accordance with the advisory 
agreement based on the days remaining in the quarter. 

In the AdvisorNXT Robo Management program, you may also pay miscellaneous fees that your account’s custodian may 
charge, including wire fees, transfer fees, and other fees. For additional information, please see Siebert AdvisorNXT, 
LLC. Brochure Form Part 2-A Item 4.

You will pay fees and costs whether you make or lose money on your investments. Fees and costs will reduce any 
amount of money you make on your investments over time. Please make sure you understand what fees and costs 
you are paying.

Conversation Starters. Ask your financial professional—

• Help me understand how these fees and costs might affect my investments. If I give you $10,000 to
invest, how much will go to fees and costs, and how much will be invested for me?

• What are your legal obligations to me when providing recommendations as my broker-dealer or
when acting as my investment adviser? How else does your firm make money and what conflicts of
interest do you have?

When we provide you with a recommendation as your broker-dealer or act as your investment adviser, we must act in your best 
interest and not put our interest ahead of yours. At the same time, the way we make money creates some conflicts with 
your interests. You should understand and ask us about these conflicts because they can affect the recommendations and 
investment advice we provide you. Here are some examples to help you understand what this means:

http://www.siebert.com
https://www.siebert.com/docs/default-source/siebertnxt-disclosures/adv-part-ii-brochure-online-forms.pdf
https://www.siebert.com/docs/default-source/default-document-library/advisor-nxt-adv2-12-15-2020.pdf?Status=Temp&sfvrsn=7b29eb9f_2
https://www.siebert.com/docs/default-source/siebertnxt-disclosures/adv-part-ii-brochure-online-forms.pdf
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Examples of Ways We Make Money and Conflicts of Interest.

• Proprietary Products: We will earn higher fees, compensation, and other benefits when you invest in a
product that we (or one of our affiliates) advise, manage, or sponsor, such as a mutual fund or structured
CD. As such, we have an incentive to recommend (or to invest your assets in) those products over third-
party products.

• Third-Party Payments: We receive payments from third party product sponsors and managers (or their
affiliates) when we recommend or sell certain products. As such, we have an incentive to recommend (or
to invest your assets in) products of third parties that pay us over products of third parties that do not pay
us or pay us less.

• Revenue Sharing: Certain managers and sponsors (or their affiliates) share the revenue they earn when
you invest in certain of their investment products (primarily mutual funds, unit investment trusts, cash
sweep vehicles and variable annuities) with us. As such, we have an incentive to recommend (or to invest
your assets in) products of sponsors and managers that share their revenue with us, over other products of
sponsors or managers that do not share their revenue, or who share less.

• Principal Trading: We may buy or sell securities to you for our own account because we earn compensation
(such as commission equivalents, mark-ups, mark-downs, and spreads).

For additional information, please refer to our Siebert AdvisorNXT, LLC. Brochure Form ADV Part 2-A, Section 4 and 7. 

Conversation Starter. Ask your financial professional—

• How might your conflicts of interest affect me, and how will you address them?

• How do your financial professionals make money?

The firm’s financial professionals are principally compensated based on a percentage of the revenues that are produced 
by the clients they service. 

In Advisory Accounts Siebert financial professionals are compensated based on the amount of client assets they service. The fee 
revenue generated is split between the firm and the financial professional based on a negotiated payout percentage.

In Brokerage Accounts the Firm’s financial professionals are compensated based on sales commissions, as well as fees that 
are charged on an on-going basis for as long as you hold the investment. Also, Siebert financial professionals may buy a 
security from you or sell a security to you for our own account (as “principal”), and the price to you may be marked up or 
down. Finally, Siebert may be compensated by issuers of some financial instruments for selling their products. The revenue 
generated from all these activities is split between the firm and the financial professional based on a negotiated percentage.

• Do you or your financial professionals have legal or disciplinary history?

Yes. Visit Investor.gov/CRS or www.brokercheck.finra.org for a free and simple search tool to research us and our 
financial professionals. The Firm also provides a biography of your Investment Advisor Representative when opening an 
Advisory account. This document includes any legal and disciplinary history. 

https://www.siebert.com/docs/default-source/siebertnxt-disclosures/adv-part-ii-brochure-online-forms.pdf
https://www.investor.gov/CRS
https://brokercheck.finra.org/
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Conversation Starter. Ask your financial professional—

• As a financial professional, do you have any disciplinary history? For what type of conduct?

Conversation Starter. Ask your financial professional—

• Who is my primary contact person? Is he or she a representative of an investment adviser or a
broker-dealer? Who can I talk to if I have concerns about how this person is treating me?

For assisted accounts, a dedicated financial representative or investment advisor representative will be assigned to you. 
Should your dedicated representative no longer be available or should you request another representative, another 
qualified professional will be assigned. 

For brokerage services that are self-directed, no financial services representative will be assigned to you. Our support 
services will include customer service and broker assisted representatives should you have questions regarding your account. 

For both assisted and self-directed accounts, you will always have access to Principals of the firm should you have 
concerns about your assigned professional or any other matter. Please contact us at 800-872-0444 for any needs you may 
have concerning Muriel Siebert, Siebert AdvisorNXT or your account.



Signature

Signature

I have received and read the investment services and advice Form CRS prior to account opening and understand the 
information that has been provided. I authorize you to contact me for discussion and/or review of my investment decisions and 
positions and funds held in my account.

SI
G

N
SI

G
N

1. Account Owner Information

Account Number

Email: service@siebert.com
Phone: 800.872.0444 | Fax: 212.486.2784

CRS Attestation Form

New Accounts:

Email: service@siebert.com 
Phone: 800.872.0444
Fax: 212.486.2784

Return Instructions:

First Name Middle Name Last Name

Address

City State Zip/Postal Code 

2.. Secondary Account Owner Information If Applicable

Date MM - DD - YYYY

Date MM - DD - YYYY

National Financial Services LLC, Member NYSE, SIPC 9.12.22 - NFS 

Email Phone

Provide the Account 
Owner names.

First Name Middle Name Last Name

Address

City State Zip/Postal Code 

Email Phone

Provide the 
Secondary Account 

Owner names.

Brokerage and investment advisory services and fees differ, and it is important for you to understand these differences. Free 
and simple tools are available to research firms and financial professionals at Investor.gov/CRS, which also provides educational 
materials about broker-dealers, investment advisers, and investing.



How to Set Up Your Individual 401(k) Profit 
Sharing Plan
To assist you with setting up your Premiere Select® Retirement Plan – Individual 401(k) Profit Sharing Plan, we’ve provided a checklist of the forms 
and documents needed to establish and administer your plan.

Clearing, custody, or other brokerage services may be provided by National Financial  
Services LLC, or Fidelity Brokerage Services LLC, Members NYSE, SIPC. 1.9866856.101 -734283.2.0 (11/20)

Applicable Form/Document Employer Instructions Send to your 
investment  
representative

Keep in  
your files

The Defined Contribution 
Retirement Plan—Profit 
Sharing/401(k) Plan Adoption 
Agreement No. 001

Complete this Adoption Agreement in its entirety.

✓ ✓
(A copy)

The Defined Contribution 
Retirement Plan Trust 
Agreement

Complete and sign this Agreement to establish and 
agree to the terms for a trust for the associated Plan. 
The signed Trust Agreement must be submitted with the 
Adoption Agreement to your investment representative.

✓ ✓
(A copy)

Premiere Select Retirement 
Plan—Individual 401(k) 
Profit Sharing Plan Account 
Application

Each participant of the Plan (including the employer) 
must complete an application.

✓ ✓
(A copy)

Retirement Account 
Customer Agreement

This Agreement governs your relationship with your 
Broker/Dealer and National Financial Services LLC (NFS) 
in connection with your brokerage account.

✓

Defined Contribution 
Retirement Plan Basic Plan 
Document No. 04

This is a copy of the document that describes the rules, 
terms, conditions, and provisions of your Plan. The 
prototype sponsor of the Plan is generally responsible 
for keeping this document up-to-date and will notify you 
of any amendments to the Plan.

✓

•  Self-employed individuals and owner-only businesses and partnerships are eligible to establish and participate in an Individual 401(k). The 
business owner’s employee-spouse may also participate.

•  Certain provisions in the Defined Contribution Retirement Plan Basic Plan Document No. 04 do not apply as reflected in the Adoption Agreement. 
•  If you wish to transfer your current Individual 401(k) Profit Sharing Plan to the Premiere Select Individual 401(k) Profit Sharing Plan, call your 

investment representative to obtain a Transfer of Assets form. Once completed, this form will be sent to the financial institution where your 
current retirement plan assets are held. You should consult legal counsel to determine if you are required to file Form 5310-A with the IRS 30 
days before plan assets (or liabilities) are merged, consolidated, or transferred. The IRS will impose a penalty on plan sponsors or administrators 
for failing to file this form in a timely manner.

• If you wish to take a distribution, a separate distribution form can be obtained through your investment representative.
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Premiere Select® 

The Defined Contribution Retirement Plan —  
Individual 401(k) Adoption Agreement Instructions

Helpful to Know
 •  The Adoption Agreement should be completed by the 

Employer.

•  A Plan Administrator must be appointed for your Plan. 
The Employer may serve as the Plan Administrator, or 
you can designate another individual to administer the 
Plan on your behalf and to serve as the main contact. 
Do not list a company as the Plan Administrator. The 
Plan Administrator is a “named fiduciary” for purposes 
of ERISA Section 402(a)(1) and has the powers and 
responsibilities with respect to the management and 
operation of your company’s Plan. 

•  It is recommended that you also appoint a Successor 
Plan Administrator to act on behalf of the Plan in the 
event that the named Plan Administrator dies, resigns, or 
is otherwise unable or unwilling to act on the behalf of 
the Plan. The Successor Plan Administrator must also be 
a person and not a company.

•  To learn more about the duties of the Plan Administrator 
or Successor Plan Administrator, refer to Section 11.2(b) 
of the Plan Document.

•  You should keep a copy of the completed Adoption 
Agreement for your permanent company records.

Complete the Profit Sharing/401(k) Plan Adoption Agreement No. 001 to adopt or amend the Defined Contribution Retirement Individual 
401(k) Plan. This is a pre-approved plan for use with the Defined Contribution Retirement Plan, Basic Plan Document No. 04.

1. Plan Information
A.  Enter the legal name of the Plan. 

 •  For a sole proprietor with no business name, you can use your name as the name of the Plan, for example, the “John Smith  
Individual 401(k) Plan.”

 • For an amendment of a previously adopted Plan, fill in the existing name of the Plan. 

 Enter the three-digit Plan Number.

 • This number is assigned to the Plan by the Employer and is a requirement of the Internal Revenue Service. 

 • For a new plan, and if you have never maintained another qualified retirement plan, this Plan Number is “001.”

 •  If you currently have or have ever maintained any other qualified retirement plan(s), this Plan Number should follow consecutively  
(for example, your first Plan is 001, the next Plan is 002, and so on). 

B.  Enter the requested contact information for the appointed Plan Administrator. 

 • The Plan Administrator is typically the Employer, but can be another individual designated by the Employer. Do not list a company.

 •  The Plan Administrator will be responsible for administering your company’s Plan, ensuring that the Plan is operating according to the Plan 
Document, and will serve as the main contact. The provided Plan Administrator contact information will be used to provide any future 
notices regarding amendments to the Premiere Select Retirement Plan, as well as the Annual Valuation Statement mailing each year that is 
designed to help you complete your Form 5500 or 5500-EZ annual report.

 •  You should also name a second individual as a Successor Plan Administrator who will assume the responsibilities of the Plan Administrator in 
the event that the Plan Administrator is unable or unwilling to fulfill its duties on behalf of the Plan.

C. The type of plan has already been preselected.

D. Check either Calendar Year or Fiscal Year as the Plan Year for your Plan. If Fiscal Year, provide your fiscal-year ending date.

E. Indicate the Plan’s Status and Effective Date.

 (1) For a new Plan, check Box 1 and provide the Plan Effective Date.*

 (2)   To amend or restate an existing Plan, check Box 2 and provide both the Amendment Effective Date* and the Original Plan Effective Date. 

  –  If you are amending from an existing Premiere Select Individual 401(k), Profit Sharing, or Money Purchase Retirement Plan, check  
Box E.2.a.

  –  If you are amending from an existing plan that is not a Premiere Select Retirement Plan, check Box E.2.b. — You only need to provide 
the Effective Date of 401(k) Contributions if you are permitting Eligible Participants to make elective contributions for the first time.

* If you want to be able to calculate contribution amounts based on a full year’s Compensation for the current Plan Year, use the first day of the 
current Plan Year as your Effective Date. Instructions continue on next page.  

1.9867714.101
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2. Employer
A. Provide the required information for your company. 
 • Enter the company’s Employer (Tax) Identification Number (EIN).
 •  Do not enter your Social Security Number. To obtain an EIN for your Plan, you can file IRS Form SS-4 or call the IRS directly at  

800-829-4933.
B.  If you are part of an affiliated group of Employers, as defined in Section 2.3 of the Plan Document (collectively defined as “Affiliated 

Employers”), then all Affiliated Employers must be included in the Plan and listed in this section.
  Unrelated Employers cannot be included as part of your Plan. Please consult your tax attorney and/or accountant for assistance on the defini-

tion of Affiliated Employers.

3. Coverage
A.  Indicate the requirements an Employee must complete with your company (including Affiliated Employers) to be eligible to participate  

in the Plan.
 (1) Choose the required length of service.
 (2) Choose the age an Employee must attain before he or she may participate in the Plan.
B. Indicate the date an eligible employee will first become a Participant in the Plan.
C.  Indicate how the elected service and age requirements will apply to Employees, including any current owner(s) and/or officer(s) of  

the company:
 • Check the first box if applicable to all current and future Employees.
 •  Check the second box if applicable to all Employees, except those employed on the Effective Date. Such Employees will participate 

immediately. All other Employees will need to satisfy the requirements listed above.

4. Compensation
This provision allows you to elect what portion of Compensation is includable for the first year an eligible Employee becomes an active 
Participant in the Plan. Be certain that any annual contribution amounts calculated for active Participants meet the “top-heavy minimum con-
tribution” amount, which is generally 3% of a Participant’s full-year Compensation. You are encouraged to consult with your tax advisor when 
calculating contribution amounts.

5. Discretionary Nonelective Employer Contributions
The Plan allows for discretionary nonelective Employer Profit Sharing Contributions, and this section provides the option of integrating these 
contributions with Social Security. 
•  Social Security Integration (permitted disparity) is designed for multi-participant plans and is not generally appropriate for an Individual 

401(k) Retirement Plan, Individual individuals, or owner-only businesses.

•  You can check Box A to indicate that Contributions will not be integrated with Social Security, or consult a tax advisor first to determine what is 
appropriate for your Plan.

6. Normal Retirement Age
You can skip this section unless the Plan adopted a Normal Retirement Age of 55 before January 1, 2009. Unless you previously adopted age 55 
as the Plan’s Normal Retirement Age, the Normal Retirement Age is age 59½.

7. Multiple Qualified Plans
You can skip this section if you are only operating one qualified plan.

Form continues on next page.  

1.9867714.101
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8. Reliance on Opinion Letter
FMR LLC has obtained an “opinion letter” from the Internal Revenue Service for the Defined Contribution Retirement Plan, Basic Plan Document 
No. 04. A copy of the opinion letter is included with the Plan Document. In certain cases, you may wish to apply for a Determination Letter for your 
Plan. Please refer to the Adoption Agreement and Plan Document for further details. Consult your attorney or accountant for further information.

9. Provider Information
FMR LLC serves as the Provider of the preapproved Plan Document.

10. Execution Page
The Employer must sign and date the Adoption Agreement before submitting it to your investment representative.

Clearing, custody, or other brokerage services may be provided by National Financial Services LLC, or Fidelity 
Brokerage Services LLC, Members NYSE, SIPC  1.9867714.101 - 738943.2.0 (12/20)

1.9867714.101



Premiere Select® 

The Defined Contribution Retirement Plan —  
Profit Sharing/401(k) Plan Adoption Agreement No. 001
A pre-approved plan for use with the Defined Contribution Retirement Plan, Basic Plan Document No. 04

1. Plan Information 

A. Name of Plan:

This is the

(the “Plan”)

Plan Number

The Plan consists of the Basic Plan Document, this Adoption Agreement as completed, and the separate 
Trust Agreement.

B. Name of Plan Administrator (if not the Employer):
Name

Address

City State ZIP Code

Telephone Number Email Address

The Plan Administrator serves as the main contact for the Plan and the designated agent for service of legal process 
for the Plan. 

Name of Successor Plan Administrator:
Name

Address

City State ZIP Code

Telephone Number Email Address

[Note: The failure to name a successor Plan Administrator may result in the delay of Plan distributions, if the Plan 
Administrator is unable to fulfill its duties.]

Plan Information continues on next page.  

1.9867504.102 034000102Page 1 of 6



C. Type of Plan:

   1.  Profit Sharing only — Elective Contributions (401(k) contributions) are not permitted. The Employer may make 
Nonelective Employer Contributions in the manner elected in this Adoption Agreement.

   2.  Safe Harbor 401(k) Plan — Elective Contributions (401(k) contributions) are permitted and the Employer will 
make Safe Harbor Nonelective Employer Contributions to the Plan on behalf of Eligible Participants equal to 
3% of their “Compensation” for the Plan Year. The Employer may make Nonelective Employer Contributions in 
the manner elected in this Adoption Agreement.

   3.  Non-Safe Harbor 401(k) Plan — Elective Contributions (401(k) contributions) are permitted. The Employer will 
not make Safe Harbor Nonelective Employer Contributions to the Plan. The Employer may make Nonelective 
Employer Contributions in the manner elected in this Adoption Agreement.

D. Plan Year and Limitation Year:

   1. Calendar Year    2. Fiscal Year ending MM DD

[Note: If left blank, the Plan Year and Limitation Year will be the calendar year.]

E. Plan Status and Effective Date:

   1. New Plan Effective Date: Date  MM DD YYYY [Note: Cannot be earlier than the 
first day of the current Plan Year.]

   2. Amendment Effective Date: Date  MM DD YYYY [Note: Cannot be earlier than the 
first day of the current Plan Year.]

This is:

  a.  an amendment and restatement of a Basic Plan Document No. 04 Adoption Agreement previously  
executed by the Employer. With the execution of this restatement, the Trust Agreement formerly within 
Basic Plan Document No. 04 is hereby removed to become a separate, independent Trust Agreement 
without altering the substance thereof.

  b.  an amendment and restatement from another plan document to a Basic Plan Document No. 04  
Adoption Agreement.

The original effective date of the Plan  MM DD YYYY

Complete if adding Elective Contributions (401(k) contributions) to your Plan for the first time:  

Effective date of Elective Contributions: Date  MM DD YYYY [Note: Cannot be earlier than the day this 
amended Adoption Agreement is signed.]

2. Employer 

A.

Name of Employer

Address

City State ZIP Code

Telephone Number Employer’s Tax Identification Number

Check one.



Check one.

Check one.

Check one.

1. Plan Information, continued

Employer continues on next page.  

1.9867504.102 034000102Page 2 of 6



B. The term “Employer” includes the following Affiliated Employers covered by the Plan:

[Note: All Affiliated Employers are required to be covered under the terms of the Plan.]

3. Coverage 

A. The eligibility requirements for participation in the Plan will be:

1. Eligibility Service Requirement:

  a. No eligibility service requirement.

  b.  Six months of employment. (If this option is selected, an Employee will not be required to complete any 
specified number of Hours of Service in the six-month period.)

  c. One Year of Service.

  d.  Two Years of Service. (This option may only be selected if Section 1.C.1, Profit Sharing only, is selected above. 
This option may not be selected if the Plan provides for Elective Contributions (401(k) contributions).)

2. Age Requirement:

  a. No minimum age requirement.

  b.  Years (Cannot be more than 21.)

B.  An Employee who has satisfied the eligibility requirements for participation in Section 3.A above will become a 
Participant on the following date, provided he is an Employee:

  1.  On the first day of the calendar month in which such requirements are satisfied.

  2.  On the first day of the Plan Year and the first day of the seventh month of the Plan Year (whichever is earlier) 
coinciding with or immediately following the date on which such requirements are satisfied.

C. The requirements listed above are:

  1. Applicable to all Employees.

  2.  Applicable to all Employees, except those Employees employed on the Effective Date. Such Employees will 
participate immediately. All other Employees will need to satisfy the requirements listed above.

4. Compensation  

Contributions for the Plan Year in which an Employee first becomes a Participant shall be determined based on the Employee’s “Compensation”:

   A. For the entire Plan Year.

   B. For the portion of the Plan Year in which the Employee is eligible to participate in the Plan.

[Note: “Compensation” is defined in Article 2.12 of the Basic Plan Document.]

Check one.

Check one.

Check one.

Check one.

2. Employer, continued

Form continues on next page.  

1.9867504.102 034000103

Check one.

Page 3 of 6



5. Discretionary Nonelective Employer Contributions

If A or B is elected below, the Employer may make discretionary Nonelective Employer Contributions on behalf of each Participant in accordance 
with the provisions of this Section 5 and the Basic Plan Document.

   A.  Allocation of Nonelective Employer Contributions will not be integrated with Social Security. [See Article 4.10 of the 
Basic Plan Document.] 

  B.  Allocation of Nonelective Employer Contributions will be integrated with Social Security. [See Article 4.11 of the 
Basic Plan Document.] 

If the Plan will be integrated with Social Security, fill in the blanks below:

1.  The Integration Level means the Social Security Taxable Wage Base for the Plan Year, unless the Employer elects 
a lesser amount in (a) or (b) below:

a.  (may not exceed the Taxable Wage Base).

$

b.  of the Taxable Wage Base in effect on the first day of each Plan Year (may not exceed 100%).

%

2.  The Excess Contribution Percentage (which may not exceed the Profit Sharing Maximum Disparity Rate 
described below) will be:

%

3.  The Profit Sharing Maximum Disparity Rate shall be:

  a.  Unless an Integration Level other than the Social Security Taxable Wage Base is specified in  
Section 5.B.1 above, 5.7%.

  b.  If a different Integration Level is specified in Section 5.B.1 above, the applicable percentage determined 
in accordance with the table below:

If the Integration Level is more than: But not more than: The applicable percentage is:

$0 X* 5.7%

X* 80% of TWB 4.3%

80% of TWB Y** 5.4%

  *X = the greater of $10,000 or 20% of the TWB.

**Y = any amount more than 80% of the TWB but less than 100% of the TWB.

6. Normal Retirement Age

A. Unless otherwise elected below, Normal Retirement Age means age 59½.

  1.  The Employer adopted a Normal Retirement Age of 55 before January 1, 2009. [Note: This election is only 
available if the Employer previously adopted age 55 as the Plan’s Normal Retirement Age. If the Plan’s prior 
Normal Retirement Age was age 55, the Employer’s ability to increase the Normal Retirement Age to age 
59½ is limited by Article 10.3 of the Basic Plan Document and applicable anti-cutback provisions of ERISA and 
the Code.]

Check one.

Form continues on next page.  
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7. Multiple Qualified Plans

Select A or B below only if the Employer maintains other qualified plans and uses a method of satisfying the 415 limits or the top-heavy 
minimum contribution requirements different from the method provided under the Plan.

   A.  Other Order for Limiting Annual Additions: If the Employer maintains other defined contribution plans, annual 
additions to a Participant’s Account shall be limited as provided in Article 12.3 of the Basic Plan Document to meet 
the requirements of Code Section 415, unless the Employer elects this Option and completes the 415 Correction 
Addendum describing the order in which annual additions shall be limited among the plans.

   B.  Other Method to Satisfy Top-Heavy Minimum Contribution Requirement: If the Employer maintains other 
qualified plans that are aggregated with the Plan for top-heavy purposes, the minimum contribution requirement 
will be met as provided in Article 13.2 of the Basic Plan Document, unless the Employer elects this Option and 
completes the 416 Contributions Addendum to the Adoption Agreement describing the way in which the minimum 
contribution requirements will be satisfied in the event the Plan is or is treated as a “top-heavy plan.”

8. Reliance on Opinion Letter 

This is a “standardized” pre-approved plan. You may rely on the opinion letter issued by the Internal Revenue Service as evidence that your 
Plan is qualified under Section 401 of the Internal Revenue Code except to the extent provided in Section 7.01 of Revenue Procedure 2017-41. 
You may not rely on the opinion letter in certain other circumstances or with respect to certain qualification requirements, which are specified in 
Section 7.03 of Revenue Procedure 2017-41.

If you have ever maintained or later adopt any plan (including a welfare benefit fund as defined in Section 419(e) of the Internal Revenue Code, 
which provides post-retirement medical benefits allocated to separate accounts for key employees, as defined in Section 419A(d)(3) of the 
Internal Revenue Code or an individual medical account, as defined in Section 415(1)(2) of the Code) in addition to the Plan, you will not be able 
to rely on the opinion letter issued by the Internal Revenue Service for the Pre-Approved Plan with respect to the requirements of Sections 415 
and 416 of the Internal Revenue Code. You will not be considered to have maintained another plan merely because you maintained another 
defined contribution plan, provided that (i) the other defined contribution plan terminated before the effective date of the Plan and (ii) no annual 
additions were credited to the account of any participant under such other plan within a limitation year of the Plan. If you adopt or maintain 
multiple plans and you wish to obtain reliance with respect to the requirements of Sections 415 and 416 of the Internal Revenue Code, you must 
apply to Employee Plans Determinations of the Internal Revenue Service for a determination letter with respect to your Plan.

Failure to properly complete the Adoption Agreement and failure to operate the Plan in accordance with the terms of the Plan document may 
result in disqualification of the Plan.

9. Provider Information

A. Name of Provider:

FMR LLC

B. Address of Provider:

245 Summer Street 
Boston, Massachusetts 02210 
800-544-5373

Questions regarding this pre-approved plan document may be directed to the Provider.

Form continues on next page.  
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Clearing, custody, or other brokerage services may be provided by National Financial Services LLC, or Fidelity 
Brokerage Services LLC, Members NYSE, SIPC  1 .9867504.102 - 738851.4.0 (04/21)

10. Execution Page

The Employer appoints Fidelity Management Trust Company as Trustee and agrees to the fees set forth in the Premiere Select Retirement 
Account Customer Agreement, as amended from time to time. The Employer hereby directs the Trustee to invest any funds of the Plan that are 
transmitted without complete investment instructions in the core account investment vehicle.

The Adoption Agreement may be used only in conjunction with Defined Contribution Retirement Plan, Basic Plan Document No. 04. Failure to 
fill out this Adoption Agreement properly may result in the disqualification of the Plan. The Provider shall inform the adopting Employer of any 
amendments made to the Plan or of the discontinuance or abandonment of the Pre-Approved Plan.

IN WITNESS WHEREOF, the Employer has caused this Adoption Agreement to be executed

 This                                                                                                 day of

EMPLOYER (NAME OF BUSINESS)

PRINT NAME OF PERSON SIGNING BELOW

SIGNATURE OF EMPLOYER Date MM - DD - YYYY

SI
G

N
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Premiere Select® 

The Defined Contribution Retirement Plan — 
Trust Agreement

RECITALS

1.  The Employer stated the terms of the Plan by executing an Adoption 
Agreement to a pre-approved defined contribution plan document 
(created under procedures established by the U.S. Internal Revenue 
Service (“IRS”) and for which an affiliate of the Trustee is the pre-
approved plan provider) (a “Fidelity Pre-Approved Document”).

2.  A Plan using a Fidelity Pre-Approved Document states the Plan’s terms 
through an Adoption Agreement and a Basic Plan Document plus any 
additional amendments (the “Non-Trust Plan Documents”).

3.  The Plan must have a trust to hold Plan assets (“Trust Fund”) in order to 
remain qualified under Internal Revenue Code (“Code”) Section 401.

4.  In order to remain qualified under the Code, the Employer executes 
this document to evidence the terms of the Plan’s trust and to appoint 
the Trustee for the Plan’s trust.

DEFINITIONS

For the purpose of this Trust Agreement, the definitions set forth in the 
Basic Plan Document shall apply to the respective capitalized terms:
“Account” or “Accounts” shall be defined as in Article 2.1 of the BPD
“Adoption Agreement” shall be defined as in Article 2.2 of the BPD 
“Basic Plan Document” (BPD) shall be defined as in Article 2.6 of the BPD 
“Beneficiary” shall be defined as in Article 2.7 of the BPD
“Employer” shall be defined as in Article 2.22 of the BPD 
“ERISA” shall be defined as in Article 2.23 of the BPD 
“Participants” shall be defined as in Article 2.31 of the BPD
“ Permissible Investments” shall be defined as “Investments” in Article 
6.2(a)-(d) of the BPD

“Plan” shall be defined as in Article 2.32 of the BPD 
“Plan Administrator” shall be defined as in Article 2.33 of the BPD
“Plan Year” shall be defined as in Article 2.34 of the BPD
“Pre-Approved Plan” shall be defined as in Article 2.35 of the BPD 
“Provider” shall be defined as in Article 2.37 of the BPD
“Trustee” shall be defined as in Article 2.48 of the BPD 
“Trust” shall be defined as in Article 2.46 of the BPD

NOW, THEREFORE, the Employer and the Trustee agree as follows:

1.  Appointment and Acceptance of Trust Responsibilities. By executing 
this Trust Agreement, the Employer establishes a trust with the Trustee 
to hold the assets of the Plan, held at Fidelity Brokerage Services LLC 
(“FBS LLC”), that are invested in Permissible Investments. By executing 
this Trust Agreement, the Trustee agrees to accept the rights, duties, 
and responsibilities set forth in this Trust Agreement. The Trustee shall 
have no liability for, and no duty to inquire into, the administration 
of the assets of the Plan for periods prior to the date such assets are 
transferred to the Trustee in its role as trustee for the Plan, or assets 
held outside of this Trust.

2.  Establishment of Trust. The Trustee shall accept and hold in the Trust 
such contributions by or on behalf of Participants as it may receive 
from time to time from the Employer together with the earnings 
thereon, and shall open and maintain records of contributions to and 
withdrawals from the Accounts for such individuals as the Employer 
shall from time to time certify as Participants in the Plan.

3.  Exclusive Benefit and Return of Employer Contributions. In 
accordance with Code Section 401(a)(2) and ERISA Section 403(c) 
(if applicable), the Trustee shall hold the assets of the Trust for 
the exclusive purpose of providing benefits to Participants and 
Beneficiaries and defraying the reasonable expenses of administering 
the Plan, and no such assets shall ever revert to the Employer except 
that if the Employer or the Plan Administrator so direct:
(a)  contributions made by the Employer by mistake of fact may be 

returned to the Employer within one year of the date of payment,
(b)  contributions that are conditioned on the deductibility thereof 

under Code Section 404 may be returned to the Employer within 
one year of the disallowance of the deduction, and

(c)  contributions that are conditioned on the initial qualification of 
the Plan under the Code may be returned to the Employer within 
one year after such qualification is denied by determination 
of the Internal Revenue Service, but only if an application for 
determination of such qualification is made within the time 
prescribed by law for filing the Employer’s federal income tax return 
for its taxable year in which the Plan is adopted, or such later date 
as the Secretary of the Treasury may prescribe.

All contributions under the Plan are hereby expressly conditioned on 
the initial qualification of the Plan and their deductibility under the 
Code.

4.  Reports of the Trustee and the Employer. Not later than 120 days 
after the close of each Plan Year where the Plan Year is the calendar 
year (or after the Trustee’s resignation or removal pursuant to Article 
10.6 of the BPD), the Trustee shall furnish to the Employer a written 
report containing such information as shall be reasonably necessary to 
complete reports and disclosures required of the Employer pursuant 
to ERISA, including, without limitation, records of the transactions 
performed in connection with the Plan during the period in question, 
and either a statement of the fair market value of the assets of each 
Participant’s Account as of the end of the period, or information 
adequate to permit the Employer to compare such value. Upon the 
expiration of 60 days following the date on which such a report is 
furnished to the Employer, the Trustee shall be forever released and 
discharged from all liability and accountability to anyone with respect 
to its acts, transactions, duties, obligations, or responsibilities as 
shown in or reflected by such report, except with respect to any such 
acts or transactions as to which the Employer shall have filed written 
objections within such 60-day period or as otherwise required by law. 
The Employer shall be responsible for the preparation and filing of 
such reports and disclosures as may be required by ERISA, and for 
providing notice to interested parties as required by Code Section 
7476. The Employer shall also prepare any return or report required 
as a result of liability incurred by the Plan for tax on unrelated 
business taxable income, or windfall profits tax, or any return or report 
necessary to preserve the availability of any credit or deduction with 
respect thereto. 

This Trust Agreement (“Trust Agreement”) for the Plan shall be effective as of the last date executed by the Parties and is made between
 

Employer
 (“the Employer”) and Fidelity Management Trust Company (“the Trustee”) to establish 

terms for the trust for the associated Plan.
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5.  Fees and Expenses of the Trust. The Trustee shall be entitled to 
the fees set forth in the materials provided to Participants by the 
Trustee, as amended from time to time, and to reimbursement of all 
reasonable expenses incurred in the performance of its duties. If the 
Employer fails to pay agreed compensation or to reimburse expenses, 
the same shall be paid from the assets of the Trust. To the extent 
incurred by the Trustee, any income, gift, estate, and inheritance 
taxes and other taxes of any kind whatsoever (including transfer taxes 
incurred in connection with the investment or reinvestment of the 
assets of the Trust) that may be levied or assessed in respect of such 
assets, if allocable to specific Participants, shall be charged to their 
Accounts, and if not so allocable shall be charged proportionately to 
all Participants’ Accounts. All other administrative expenses incurred 
by the Trustee in the performance of its duties, including fees for legal 
services rendered to the Trustee, shall be charged proportionately 
to all Accounts. All such fees and taxes and other administrative 
expenses charged to a Participant’s Account shall be collected from 
the amount of any contribution or distribution to be credited to 
such Account, or by selling assets credited to such Account, and the 
Trustee is expressly authorized in the Retirement Brokerage Customer 
Agreement, the brokerage account agreement terms and conditions, 
to liquidate any assets held in a Participant’s Account for the purpose 
of paying such amounts. The Trustee shall not be deemed to be 
exercising discretion by causing the sale of any such assets to pay 
such fees or expenses. The Employer shall be responsible for payment 
of any deficiency.

6.  Power of Trustee. The Trustee shall act solely as directed trustee of 
the assets it holds for the Plan (“Trust Fund”). In addition to and not in 
limitation of such powers as the Trustee has by law or under any other 
provisions of the Plan, the Trustee shall have the following powers, 
each of which the Trustee exercises solely as a directed trustee in 
accordance with the written direction of the Employer except to the 
extent a Plan asset is subject to Participant direction of investment 
and provided that no such power shall be exercised in any manner 
inconsistent with the provisions of ERISA:
(a)  to deal with all or any part of the Trust Fund and to invest all or a 

part of the Trust Fund in Permissible Investments, without regard 
to the law of any state regarding proper investment; 

(b)  to retain uninvested such cash as the Administrator, named 
fiduciary, or Plan Participant under the Plan may, from time to 
time, direct;

(c)   to sell, lease, convert, redeem, exchange, or otherwise dispose of 
all or any part of the assets constituting the Trust Fund; 

(d)   to enforce by suit or otherwise, or to waive, its rights on behalf 
of the Trust, and to defend claims asserted against it or the Trust, 
provided that the Trustee is indemnified to its satisfaction against 
liability and expenses including claims for delinquent contributions 
for which the Administrator, pursuant to its duties under Article 
4.14 of the BPD, has directed in writing the Trustee to pursue );

(e)  to employ legal, accounting, clerical, and other assistance 
to carry out the provisions of this Trust Agreement and to 
pay the reasonable expenses of such employment, including 
compensation, from the Trust if not paid by the Employer;

(f)   to compromise, adjust, and settle any and all claims against or in 
favor of it or the Trust;

(g)  to oppose, or participate in and consent to the reorganization, 
merger, consolidation, or readjustment of the finances of any 
enterprise, to pay assessments and expenses in connection 
therewith, and to deposit securities under deposit agreements;

(h)  to apply for or purchase annuity contracts in accordance with 
Article 14 of the BPD;

(i)  to hold securities unregistered, or to register them in its own name 
or in the name of nominees in accordance with the provisions of 
Section 2550.403a-1(b) of Department of Labor Regulations;

(j)  to appoint custodians to hold investments within the jurisdiction 
of the district courts of the United States and to deposit securities 
with stock clearing corporations or depositories or similar 
organizations;

(k)  to make, execute, acknowledge, and deliver any and all 
instruments that it deems necessary or appropriate to carry out the 
powers herein granted;

(l)  generally to exercise any of the powers of an owner with respect  
to all or any part of the Trust Fund; and 

(m)  to take all such actions as may be necessary under the Trust 
Agreement, to the extent consistent with applicable law and  
the BPD.

The Employer specifically acknowledges and authorizes that affiliates 
or subsidiaries of the Trustee may act as its agent in the performance 
of ministerial, nonfiduciary duties under the Trust.
Unless specifically agreed to otherwise in writing by the Trustee, 
the Trustee shall have no discretion, responsibility, or authority 
with respect to the following items: (1) investment of the Trust 
Fund; (2) selection of Permissible Investments (the Trustee shall 
not render investment advice to any person in connection with 
the selection of Permissible Investments); (3) determination of the 
correctness of the amounts contributed and remitted to the Trustee 
or determination of whether any contribution is payable under the 
Plan; or (4) responsibility for the collection of any contributions to the 
Plan. With respect to collection of any contributions to the Plan, the 
Administrator shall be the named fiduciary responsible for ensuring 
the Employer or participants, where relevant, remit contributions 
repayments to the Trust and shall have the duty and responsibility 
for the collection of such contributions when not timely made. The 
Trustee shall be authorized to provide information and records 
regarding contributions it has received to the Administrator or other 
named fiduciary and may accept contributions and/or carry out 
related allocation instructions from, such named fiduciary upon its 
request, as may be further described in the BPD. 

7.  Limitation of Duties and Liabilities. The Trustee shall not be 
responsible in any way for the purpose or propriety of any distribution 
made pursuant to Article 7 of the BPD, or any other action or 
nonaction taken pursuant to the request of the Employer, the Plan 
Administrator, a Participant, or a Beneficiary; the validity or effect of 
the Plan and Trust Agreement; the qualification of the Plan or the 
Trust under the Code and ERISA; or the examination of the Plan by 
the Internal Revenue Service or the Department of Labor. Except as 
provided in Article 4.14 of the BPD, the Trustee shall have no authority 
to inquire into the correctness of any amounts contributed and 
remitted to the Trustee or to determine whether any contribution is 
payable under Article 4 of the BPD.
The Employer and the executor, administrator, or successor of the 
Employer, as appropriate, shall at all times fully indemnify and save 
harmless the Trustee, and its successors and assigns from any liability 
arising from any actions taken or not taken per direction from the 
Employer, Plan Administrator, Participant or Beneficiary, and from 
any and all liability whatsoever, which may arise in connection with 
the Plan, except liability arising from the gross negligence or willful 
misconduct of the Trustee.
The Trustee shall not be under any duty to take any action other than 
as herein specified with respect to the Trust, unless the Employer 
shall furnish the Trustee with instructions in proper form and such 
instructions shall have been specifically agreed to by the Trustee, 
or to defend or engage in any suit with respect to the Trust unless 
the Trustee shall have first agreed to do so and shall have been fully 
indemnified to its satisfaction.
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The Trustee and its agents may conclusively rely upon and shall be 
protected in acting upon any written order from the Employer, Plan 
Administrator, Participant, or Beneficiary or its delegate or any other 
notice, request, consent, certificate or other instrument or paper 
believed by it to be genuine and to have been properly executed, 
and, so long as it acts in good faith, in taking or omitting to take 
any other action. The Trustee may delegate to one or more entities 
the performance of recordkeeping and other ministerial services in 
connection with the Plan, for a reasonable fee to be borne by the 
Trustee and not by the Plan or the Trust. Any such agent’s duties and 
responsibilities shall be confined solely to the performance of such 
services and shall continue only for so long as the Trustee named 
in the Adoption Agreement serves as Trustee. The Trustee shall not 
have any liability with respect to money transferred to an insurance 
company pursuant to the Plan.
The Trustee shall be fully protected in acting upon the directions of 
the Plan Administrator in making benefit distributions, and shall have 
no duty to determine the rights or benefits of any person under the 
Plan or to inquire into the right or power of the Plan Administrator to 
direct any such distribution. A beneficiary designation form completed 
and filed in accordance with Article 7.4 of the BPD shall be deemed 
a direction of the Plan Administrator for purposes of this Section. The 
Trustee shall be entitled to assume conclusively that any determination 
by the Plan Administrator with respect to a distribution meets the 
requirements of the Plan. The Trustee shall not be required to make 
any payment hereunder in excess of the net realizable value of the 
assets of the Trust held for the Participant at the time of such payment, 
nor to make any payment in cash unless the Plan Administrator has 
furnished instructions in a form and manner acceptable to the Trustee 
as to the assets to be converted to cash for the purposes of making 
payment. The Trustee is expressly authorized to liquidate any assets 
held in a Participant’s Account to make a payment under this Section 
but shall not be deemed to have exercised any fiduciary discretion in 
doing so.

8.  Substitution, Resignation, or Removal of Trustee. The Provider 
may at any time appoint an institution as a substitute for the Trustee 
named in the Adoption Agreement that is a bank or is a nonbank 
trustee that has received approval from the Internal Revenue Service; 
provided that the Provider shall notify the Employer in writing at least 
30 days in advance of the effective date of any such appointment. 
The Trustee may resign at any time upon 30 days’ notice in writing 
to the Employer and may be removed by the Employer at any time 
upon 30 days’ notice in writing to the Trustee. Upon resignation of 
the Trustee, the Provider may propose a successor trustee. Upon 
resignation by or removal of the Trustee, the Employer shall no 
longer participate in the Fidelity Pre-Approved Plan created by the 
Non-Trust Plan Documents and shall be deemed to have adopted an 
individually designed plan. In such event, the Employer shall appoint 
a successor trustee within 60-day period and the Trustee shall 
transfer the assets of the Trust to the successor trustee upon receipt 
of sufficient evidence (such as a determination letter or opinion 
letter from the Internal Revenue Service or an opinion of counsel 
satisfactory to the Trustee) that such trust shall be a qualified trust 
under the Code. Upon receipt by the Trustee of written acceptance 
of appointment by a substitute or successor trustee, the Trustee 
shall transfer and pay over to such successor the assets of the Trust. 
The Trustee is authorized, however, to reserve such sum of money 
or property as it may deem advisable for payment of all its fees, 
compensation, costs and expenses, or for payment of any other 
liabilities constituting a charge on or against the assets of the Trust or 
on or against the Trustee, with any balance of such reserve remaining 
after the payment of all such items to be paid over to the substitute 
or successor trustee. The Trustee and the Provider shall not be liable 
for the acts or omissions of any substitute or successor trustee. If 
within 90 days after the Trustee’s resignation or removal a successor 
Trustee has not been appointed, the Trustee shall terminate the 
Trust pursuant to Article 10.6 of the BPD. The Trustee named in the 
Adoption Agreement has accepted its appointment, and intends to 
serve, only for so long as the Employer’s plan is a Pre-Approved Plan. 

If the Plan is no longer a Pre-Approved Plan, the Trustee shall resign 
in accordance with this Section. Notwithstanding the foregoing, 
any successor to the Trustee or successor trustee, either through 
sale or transfer of the business or trust department of the Trustee or 
successor trustee, or through reorganization, consolidation, or merger, 
or any similar transaction of either the Trustee or successor trustee, 
shall, upon consummation of the transaction, become the successor 
trustee under this Trust Agreement.

9.  Interpretation and Construction. In the event of any conflict 
between the terms of the BPD and Adoption Agreement and any 
provision contained in this Trust Agreement, the terms of the BPD 
and Adoption Agreement will govern. 

10.  Indemnification. The Employer shall indemnify the Trustee with 
respect to any third-party claims or regulatory proceedings asserted 
or commenced against the Trustee to the extent such claim or 
proceeding is the result of any act done, or an act failed to be 
done, by any individual or person with respect to the Plan or the 
Trust, excepting only those Losses asserted as part of such claim 
or proceeding that result from the Trustee’s negligence or willful 
misconduct under, or breach of the terms of, this Trust Agreement. 
The Trustee shall indemnify the Employer with respect to any third-
party claims or regulatory proceedings asserted or commenced 
against the Employer to the extent Losses asserted as part of any 
such claim or proceeding result from the Trustee’s negligence 
or willful misconduct under, or breach of the terms of, this Trust 
Agreement. Any reference to the Employer or the Trustee as an 
indemnified Party shall be deemed to include their respective 
directors, officers, affiliates, and subsidiaries. “Losses” shall mean 
and include any and all liability, loss, damage, claim, expense, cost, 
fine, fee, penalty, obligation, or injury including those resulting from 
any and all actions, suits, proceedings, demands, assessments, 
or judgments, together with reasonable costs and expenses 
including the attorneys’ fees and other legal costs and expenses 
relating thereto.

11.  Consultation by the Trustee with Counsel. The Trustee may consult 
with legal counsel (who may be but need not be counsel for the 
Employer or the Administrator) concerning any question which may 
arise with respect to its rights and duties under the Plan and Trust, 
and the opinion of such counsel shall, to the extent permitted by 
law, be full and complete protection in respect of any action taken 
or omitted by the Trustee hereunder in good faith and in accordance 
with the opinion of such counsel.

12.  Persons Dealing with the Trustee. No person dealing with the 
Trustee shall be bound to see to the application of any money 
or property paid or delivered to the Trustee or to inquire into the 
validity or propriety of any transactions.

13.   Fiscal Year of the Trust. The fiscal year of the Trust shall coincide 
with the Plan Year.

14.  Amendment. In accordance with provisions of the Plan, and subject 
to the limitations set forth therein, this Trust Agreement may be 
amended by the Employer and the Trustee executing an amendment 
in writing signed by the parties. No amendment to this Trust 
Agreement shall divert any part of the Trust Fund to any purpose 
other than as provided in Section 3. 

15.  Procedure upon Termination of Trust. As soon as administratively 
feasible after the stated date that the Plan terminates pursuant to 
Article 10.6 of the BPD, the Trustee shall, after paying all expenses 
of the Trust, allocating any unallocated assets of the Trust, and 
adjusting all Accounts to reflect such expenses and allocations, 
distribute to Participants, former Participants, and Beneficiaries the 
assets credited to their Accounts in accordance with the instructions 
of the Plan Administrator or the Employer; provided, however, that 
the Trustee shall not be required to make any such distribution until 
it has received notice of any determination by the Internal Revenue 
Service, which the Trustee may reasonably require. Each such 
distribution shall be made promptly in accordance with Article 7 of 
the BPD. Upon completion of such distribution, the Trustee shall be 
relieved from all further liability with respect to all amounts so paid.
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IN WITNESS WHEREOF, each of the Parties hereto has caused this Trust Agreement to be executed by its duly authorized representative.

Trustee Signature and Date 

Print Trustee Name First, M.I., Last

Print Trustee Title

Signature of Trustee Date MM - DD - YYYY

SI
G

N

Employer Signature and Date

Employer (Plan Sponsor)

Print Name of Person Signing Below First, M.I., Last

Print Title

Signature of Employer Date MM - DD - YYYY

SI
G

N

16.  Missing Plan Participants. If distribution is to be made to a 
Participant or Beneficiary who cannot be located, following the Plan 
Administrator’s completion of such search methods as described in 
applicable Department of Labor guidance, the Administrator shall 
give instructions to the Trustee to roll over the distribution to an 
individual retirement account established by the Administrator in 
the name of the missing Participant or Beneficiary, which account 
shall satisfy the requirements of the Department of Labor automatic 
rollover safe harbor generally applicable to amounts less than or 
equal to the maximum cash out amount specified in Code Section 
401(a)(31)(B)(ii) ($5,000 as of January 1, 2018) that are mandatorily 
distributed from the Plan. In the alternative, the Employer may 
direct the Trustee, subject to applicable guidance, to transfer the 
Account of any such missing Participant or Beneficiary, regardless of 
the amount of any such Account to the Pension Benefit Guarantee 
Corporation. In the absence of such instructions, the Trustee shall 
make no distribution to the distributee.

17.   Governing Law. The Trust shall be construed, administered, 
and enforced according to the laws of the Commonwealth of 
Massachusetts to the extent not preempted by the laws of the 
United States of America (including ERISA); any provision of the 
Trust in conflict with applicable federal law shall survive to the 
extent permitted by that law. References to ERISA or to DOL 
Regulations or other guidance under ERISA shall apply only to the 
extent that the Trust is subject to ERISA and is not excluded from 
coverage under ERISA pursuant to DOL Regulation Section 2510.3-
3(b) or otherwise.

Clearing, custody, or other brokerage services may be provided by National Financial Services LLC, or Fidelity 
Brokerage Services LLC, Members NYSE, SIPC  1.9900928.101 - 955666.2.0 (03/21) 

Kevin F. Walsh

Vice-President, Fidelity Institutional
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Premiere Select® Retirement Plan – Individual 
401(k) Profit Sharing Plan Account Application

FOR BRANCH USE ONLY

Branch Prefix Account Number

RR1/Rep of Record RR2/Pay-To Rep

Agency

Are holders employees of your B/D? ■ No ■ Yes

Is this a new account for an existing Premiere Select Individual 401(k) Profit Sharing Plan?

■  Yes If Yes, note that only the business owner and his or her spouse may participate.

■  No If No, attach the Premiere Select Retirement Plan – Individual 401(k) Profit Sharing Plan Adoption Agreement.

1. Retirement Plan Information
A.  Are you amending from an existing Premiere Select Retirement Plan? ■ Yes ■ No 

If Yes, provide your existing account number.

Account Number

Note: To establish a Premiere Select Individual 401(k), you must provide NFS with a completed Individual 401(k) 
Adoption Agreement.
 
B.  Are you adding an additional “owner” Participant to an existing Individual 401(k) Plan? ■ Yes ■ No 

If Yes, indicate the business owner’s (Employer’s) account number.

Business Owner’s (Employer’s) Account Number

C. Complete the following information:

Business Name Employer Taxpayer ID Number*

* Do not use a Social Security number.

All forms must contain your Employer Tax ID number. Do not use your Social Security number. If you need to obtain a 
Tax ID number, call the IRS at 800-829-1040.

Name of Plan Administrator The Plan Administrator can be the Employer or a person designated by the Employer.

Plan Administrator Address 

City State/Province Zip/Postal Code

Employer Signature Date MM - DD - YYYY

SI
G

N

X X

Use this application to establish a Premiere Select Retirement Plan – Individual 401(k) Profit Sharing Plan account (hereafter referred to as 
“Individual 401(k) account” or “account”) with your Broker-Dealer to be held at National Financial Services LLC (“NFS”). Type on screen or 
fill in using CAPITAL letters and black ink. If you need more room for information or signatures, use a copy of the relevant page.
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2. Account Owner Information

Enter full name as 
evidenced by a 

government-issued, 
unexpired document (e.g., 

driver’s license, passport, 
permanent resident card).

First Name Middle Name Last Name

Date of Birth MM DD YYYY Email

Daytime Phone Evening Phone ■ Single/Divorced/Widowed

■ Married

# of Dependents

Taxpayer ID Number Required Country of Citizenship

■ SSN  ■ EIN  ■ ITIN
Type of Government-Issued ID ID Number

State/Country of ID Issuance ID Issuance Date ID Expiration Date

Legal Address

Cannot be a P.O. Box  
or Mail Drop. 

Address Line 1 Address Line 2

City State/Province Zip/Postal Code Country

Mailing Address

Complete only if  
different from Legal  

Address above.

■ Same as Legal Address

Address Line 1 Address Line 2

City State/Province Zip/Postal Code Country

Income Source, Affiliations, and Associations Industry regulations require us to ask for this information.

Employer Name Contact Name

Address Line 1 Address Line 2

City State/Province Zip/Postal Code Country

Employer Tax ID Number

continued on next page
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2. Account Owner Information
Check all that apply and 

provide information.
■  You are an accredited investor, as defined in Rule 501(a) of the Securities Act of 1933.

■  You are associated with a U.S. registered Broker-Dealer that is different than the Broker-Dealer that will hold this 
account.

■  You are a member of the board of directors, a 10% shareholder, a policy-making officer, or someone who can direct 
the management policies of a publicly traded company.

■  You are employed by or associated with the Broker-Dealer that will hold this account, as defined in Section 3(a)(18) 
of the Securities Exchange Act of 1934.

■  You are associated with a U.S. Registered Investment Advisor.

■  You are, or an immediate family/household member is, a senior foreign political figure.
■  You are, your spouse, or any of your relatives (including parents, in-laws and/or dependents, etc.), living in your 

home (at the same address), is a member of the board of directors, is a 10% shareholder, or is a policy-making 
officer or can direct corporate management of policies of a publicly traded company (an “Affiliate”). You must 
provide the information below:

Company Name CUSIP or Symbol

■   Check this box if any of these scenarios apply to you. You are registered with or employed by a Financial Industry 
Regulatory Authority (“FINRA”) member firm (“associated person”), you are the spouse of an associated person, 
you are a child who resides in the same household or is financially dependent on the associated person, you are 
related to an associated person who has control over your account or an associated person materially contributes 
financial support to you and has control over your account, or you are affiliated with or employed by FINRA, any 
other self-regulatory organization (“SRO”) or a municipal securities dealer.
■   Same as employer above. If different, provide the information below.

Company Name

Address Line 1 Address Line 2

City State/Province Zip/Postal Code Country

Primary Trusted Contact Optional
If your Broker-Dealer has 

questions or concerns 
about your health or 

welfare due to potential 
diminished capacity, 

financial exploitation or 
abuse, endangerment 

and/or neglect, your 
Broker-Dealer may contact 
the person(s) you name as 
trusted contact. They will 

have no ability to transact 
on the account.

First Name Middle Name Last Name

Email Relationship to Account Owner

Daytime Phone

■ Mobile Number
Evening Phone

■ Mobile Number

Attention

Address Line 1 Address Line 2

 City State/Province Zip/Postal Code Country

 continued

continued on next page
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2. Account Owner Information
Alternate Trusted Contact Optional
First Name Middle Name Last Name

Email Relationship to Account Owner

Daytime Phone

■ Mobile Number
Evening Phone

■ Mobile Number

Attention

Address Line 1 Address Line 2

 City State/Province Zip/Postal Code Country

3. Suitability
Financial Position Choose the range that best describes your situation or provide the dollar amount.

Annual Income 
From all sources

■  $0–$25,000 

■  $25,000–$50,000

■  $50,000–$100,000

■  Over $100,000

$___________________________

Annual Expenses 
Recurring

■  $0–$50,000

■  $50,000–$100,000

■  $100,000–$250,000

■  $250,000–$500,000

■ Over $500,000

$___________________________

Estimated Net Worth 
Excluding primary residence

■  $0–$50,000

■  $50,000–$100,000

■  $100,000–$500,000

■  Over $500,000

$___________________________

Special Expenses 
Future and non-recurring

■  $0–$50,000

■  $50,000–$100,000

■  $100,000–$250,000

■  Over $250,000

$___________________________

Investable/Liquid Assets 
Including cash and securities

■  $0–$50,000

■  $50,000–$100,000

■  $100,000–$500,000

■  Over $500,000

$___________________________

Timeframe 
Required for Special Expenses

■  Within 2 years

■  3–5 years

■ 6–10 years

Federal Tax Bracket

 
■ 0%–15%

■  21%–27½%

■ Over 27½%

Account Funding Source 
Check all that apply.

■ Asset appreciation

■  Business revenue

■  Inheritance

■  Legal/insurance 
settlement

■  Sale of assets

■  Savings from earnings

■ Other

Other

Investment Profile

Investment Purpose

■  Save for education

■  Save for retirement

■  Save for short-term goal(s)

■  Generate income

■  Accumulate wealth

■  Preserve wealth

■  Market speculation

Investment Objectives
Rank your investment objectives for this  
account in order of importance (1 being  
the highest). Review the attached Customer 
Agreement for important information on 
investment objectives. Select only the  
applicable objectives (consult with your 
investment professional for more information).

____  Preservation of capital

____  Income

Risk Tolerance

■  Conservative

■  Moderately Conservative

■  Moderate

■  Moderately Aggressive

■  Aggressive

■  Combination: ________________ 

Investment Time Horizon

General Investment Knowledge

■  Limited

■  Good

■  Extensive

■ Other

Other

____  Capital appreciation

____  Speculation

____  Trading profits

____  Growth and Income

■  Near Term
■  Very Short
■  Short
■  Intermediate 
■  Long

____   Other Other ■  Combination: ________________

continued on next page

 continued
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3. Suitability
Product Knowledge

Investment Product Knowledge 

Check either None, Limited, Good, or Extensive based on your knowledge of the following, OR provide your number of years of experience:

None Limited Good Extensive OR Number of Years Transactions per Year

Stocks ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Bonds ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Short Term ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Mutual Funds ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Options ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Limited Partnerships ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Variable Contracts ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Futures ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Annuities ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Alternative Investments ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Margin ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Foreign Currency ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Foreign Securities ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Life Insurance ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Other ■ ■ ■ ■ ■ 0–5 ■ 6–15 ■ Over 15

Additional Suitability Information 

Decision-Making Experience

Check all that apply:
I consult with my broker. ■ Yes ■ No
I make my own decisions. ■ Yes ■ No
I consult with my family/friends. ■ Yes ■ No

Additional Information

Assets Held Away – Provide total value of assets held away and percentages for each type of asset. Total of all percentages must equal 100%.

Total value of assets held away: Stocks Mutual Funds Variable Contracts Alternative Investments

$ % % % %
Bonds Options Security Futures Foreign Currency

% % % %
Short Term Limited Partnerships Annuities Foreign Security

% % % %
Life Insurance Other Other explain

% %

4. Account Characteristics
Dividend, Interest, Capital Gains Instructions Check one.

■  Reinvest all mutual fund dividends and capital gains; pay dividends and interest from all eligible securities in cash and credit the core account 
investment vehicle.

■  Reinvest all mutual fund dividends and capital gains; reinvest dividends and interest from all eligible securities.

■  Pay all mutual fund dividends and capital gains in cash and credit the core account investment vehicle; reinvest dividends and interest from all 
eligible securities.

■  Pay all mutual fund dividends and capital gains in cash; pay dividends and interest from all eligible securities in cash; credit the core account 
investment vehicle.

 continued

continued on next page
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4. Account Characteristics
Core Account Investment Vehicle

Consult your Broker-Dealer for a list of available core account investment vehicles. Indicating no choice will be considered your authorization for
your Broker-Dealer to use its default option as the core account investment vehicle. This will be a specific money market mutual fund, in which 
event your Broker-Dealer will have provided the prospectus for that fund. You authorize your Broker-Dealer and/or NFS to change the investment 
vehicle for your core account at its discretion. Ensure that you have read the money market mutual fund prospectus before making a decision on 
the appropriate core account investment vehicle selection.

Investment Vehicle Name Investment Vehicle Symbol

Options Agreement

■  Check the box to indicate your interest in trading options for your account. Note that Premiere Select Individual 401(k) Profit Sharing Plan 
accounts are only eligible for certain types of options trading. Consult your Broker-Dealer for availability and eligibility and to obtain the 
appropriate application to apply for this feature.

Duplicate Information

 Completing this section will be considered your request to your Broker-Dealer to instruct NFS to send the type(s) of duplicate documents you 
have selected, to the party or parties indicated below. Attach an additional sheet if necessary.

Check all that apply. ■ Trade Confirmations ■ Statements

Name

Address

City State/Province Zip/Postal Code Country

eDelivery

■    Paper delivery of account statements, trade confirmations and/or eligible letters can be suppressed and a reminder delivered to you 
electronically when they are ready to be viewed online. Selecting this option indicates your interest in this optional feature. A follow-up email 
will be sent to you with instructions on how to complete the enrollment process.

5. Beneficiary Designation
Share percentages must total 100% for 
primary and 100% for contingent. Use 
percentages only, not dollar amounts.
•  If you are married, and you designate 

anyone other than your spouse as 
beneficiary, you must provide a notarized 
signature of your spouse in the Spousal 
Consent section of this application.

•  If your account contains community 
property and you do not designate your 
spouse as your primary beneficiary for at 
least 50% of the value of your account, 
you may want to consult with your attorney 
or tax advisor to determine the impact 
of community property laws on your 
beneficiary designations.

•  If more than one beneficiary is named 
and no share percentages are indicated, 
payment shall be made in equal shares 
to your primary beneficiary(ies) who 

survives you. If a percentage is indicated 
and a primary beneficiary(ies) does not 
survive you, unless you have checked the 
per stirpes box, the percentage of that 
beneficiary’s(ies’) designated shares shall 
be divided equally among the surviving 
primary beneficiary(ies). If there is no 
primary beneficiary living at the time of 
your death, payment shall be made to 
your contingent beneficiary(ies). Payment 
to your contingent beneficiaries will be 
made according to the rules of succession 
described for primary beneficiary(ies).

•  Upon transfer of assets to multiple 
beneficiaries, all residual income paid to 
your account and any fractional shares 
that cannot be divided equally among the 
beneficiaries will be systematically allocated 
to the beneficiary receiving the largest share 
proportion of the assets. If the account is  
 

transferred evenly, or at different intervals, 
the income and/or fractional shares will 
be systematically allocated to the last 
beneficiary paid.

•  To change your beneficiary designation in 
the future, you must complete a Premiere 
Select Retirement Plan Beneficiary 
Designation form, which can be obtained 
from your investment representative.

•  Before making a per stirpes designation, 
consult with an estate-planning attorney. 
By checking the per stirpes box, you are 
agreeing that if the specified beneficiary(ies) 
predeceases you, his or her share of the 
account will pass through to his or her 
descendents. Per stirpes will be construed 
and defined according to the laws of the 
Commonwealth of Massachusetts in force at 
the time of death of the depositor.

continued on next page

 continued
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5. Beneficiary Designation
Primary Beneficiaries

For each beneficiary, 
check one and provide 

information. Social 
Security/Taxpayer ID 

Number or Date of Birth/
Trust is required for each 

beneficiary.
Use percentages only, not 

dollar amounts.
If beneficiary is a trust, 

provide trust name 
and date trust was 

established.
To designate additional 

beneficiaries, attach 
instructions with the 

necessary beneficiary 
information.

■ Spouse

■ Non-Spouse

■ Trust

Beneficiary Name

■ Per Stirpes

■ SSN ■ TIN
Social Security/Taxpayer ID Number Date of Birth/Trust MM DD YYYY Share Percentage

%
Country of Citizenship/Organization Name of Trustees if applicable

■ Spouse

■ Non-Spouse

■ Trust

Beneficiary Name

■ Per Stirpes

■ SSN ■ TIN
Social Security/Taxpayer ID Number Date of Birth/Trust MM DD YYYY Share Percentage

%
Country of Citizenship/Organization Name of Trustees if applicable

■ Spouse

■ Non-Spouse

■ Trust

Beneficiary Name

■ Per Stirpes

■ SSN ■ TIN
Social Security/Taxpayer ID Number Date of Birth/Trust MM DD YYYY Share Percentage

%
Country of Citizenship/Organization Name of Trustees if applicable

■ Spouse

■ Non-Spouse

■ Trust

Beneficiary Name

■ Per Stirpes

■ SSN ■ TIN
Social Security/Taxpayer ID Number Date of Birth/Trust MM DD YYYY Share Percentage

%
Country of Citizenship/Organization Name of Trustees if applicable

■ Spouse

■ Non-Spouse

■ Trust

Beneficiary Name

■ Per Stirpes

■ SSN ■ TIN
Social Security/Taxpayer ID Number Date of Birth/Trust MM DD YYYY Share Percentage

%
Country of Citizenship/Organization Name of Trustees if applicable

■ Spouse

■ Non-Spouse

■ Trust

Beneficiary Name

■ Per Stirpes

■ SSN ■ TIN
Social Security/Taxpayer ID Number Date of Birth/Trust MM DD YYYY Share Percentage

%
Country of Citizenship/Organization Name of Trustees if applicable

continued on next page

 continued
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5. Beneficiary Designation
Contingent Beneficiaries

For each beneficiary, 
check one and provide 

information. Social 
Security/Taxpayer ID 

Number or Date of Birth/
Trust is required for each 

beneficiary.
Use percentages only, not 

dollar amounts.
If beneficiary is a trust, 

provide trust name 
and date trust was 

established.
To designate additional 

beneficiaries, attach 
instructions with the 

necessary beneficiary 
information.

■ Spouse

■ Non-Spouse

■ Trust

Beneficiary Name

■ Per Stirpes

■ SSN ■ TIN
Social Security/Taxpayer ID Number Date of Birth/Trust MM DD YYYY Share Percentage

%
Country of Citizenship/Organization Name of Trustees if applicable

■ Spouse

■ Non-Spouse

■ Trust

Beneficiary Name

■ Per Stirpes

■ SSN ■ TIN
Social Security/Taxpayer ID Number Date of Birth/Trust MM DD YYYY Share Percentage

%
Country of Citizenship/Organization Name of Trustees if applicable

■ Spouse

■ Non-Spouse

■ Trust

Beneficiary Name

■ Per Stirpes

■ SSN ■ TIN
Social Security/Taxpayer ID Number Date of Birth/Trust MM DD YYYY Share Percentage

%
Country of Citizenship/Organization Name of Trustees if applicable

■ Spouse

■ Non-Spouse

■ Trust

Beneficiary Name

■ Per Stirpes

■ SSN ■ TIN
Social Security/Taxpayer ID Number Date of Birth/Trust MM DD YYYY Share Percentage

%
Country of Citizenship/Organization Name of Trustees if applicable

■ Spouse

■ Non-Spouse

■ Trust

Beneficiary Name

■ Per Stirpes

■ SSN ■ TIN
Social Security/Taxpayer ID Number Date of Birth/Trust MM DD YYYY Share Percentage

%
Country of Citizenship/Organization Name of Trustees if applicable

■ Spouse

■ Non-Spouse

■ Trust

Beneficiary Name

■ Per Stirpes

■ SSN ■ TIN
Social Security/Taxpayer ID Number Date of Birth/Trust MM DD YYYY Share Percentage

%
Country of Citizenship/Organization Name of Trustees if applicable

 continued
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6. Signatures and Dates Form cannot be processed without signatures and dates.

Customer Identification Program Notice: To help the government fight financial crimes, Federal regulation requires your Broker-Dealer and us 
to obtain your name, date of birth, address, and a government-issued ID number before opening your account, and to verify the information. 
In certain circumstances, we may obtain and verify comparable information for any person authorized to make transactions in an account. Also, 
Federal regulation requires us to obtain and verify the beneficial owners and control persons of legal entity customers, as applicable. Requiring 
the disclosure of key individuals who own or control a legal entity helps law enforcement investigate and prosecute crimes. Your account may be 
restricted or closed if we or your Broker-Dealer cannot obtain and verify this information. We or your Broker-Dealer will not be responsible for any 
losses or damages (including, but not limited to, lost opportunities) that may result if your account is restricted or closed.
In the section below, “NFS,” “us,” and “we” refer to National Financial Services LLC (“NFS”) and its officers, directors, employees, agents, 
affiliates, shareholders, successors, assigns, and representatives as the context may require; “you” refers to the account owner/plan participant 
indicated on the account form and any authorized individuals; “Plan Administrator” refers to the authorized individual named in the Premiere 
Select Retirement Plan – Individual 401(k) Profit Sharing Plan Adoption Agreement and who is responsible for the administration of the plan; 
“Broker-Dealer” refers to the financial institution with which you opened your account.
By signing below, you:
•  Hereby request to establish a Premiere 

Select Retirement Plan – Individual 401(k) 
Profit Sharing Plan account (“Individual 
401(k) account” or “account”), for which 
Fidelity Management Trust Company 
(“FMTC”) serves as directed Trustee, 
and NFS as the carrying Broker-Dealer to 
perform certain administrative services and 
act as agent of FMTC.

•  Understand that the beneficiary of your 
account established with this Application 
will be your surviving spouse or, if none 
exists, your estate, unless you have 
completed the Beneficiary Designation 
section above or until a completed 
Beneficiary Designation form is received 
and accepted by NFS.

•  Acknowledge that payment to beneficiaries 
will be made in accordance with plan 
rules, as described in the Premiere Select 
Retirement Plan Document and as otherwise 
described herein.

•  Understand and acknowledge that there are 
fees associated with your account. The fees 
are more fully described in the Premiere 
Select Retirement Account Customer 
Agreement (“Customer Agreement”).

•  Affirm you have reviewed the fees with 
your Broker-Dealer and/or investment 
professional, and you have determined the 
fees are reasonable for the services provided 
to you in connection with your account.

•  Understand that unless you provide written 
notice to the contrary, NFS and your 
Broker-Dealer may supply your name and 
other information (including your Social 
Security/tax identification number) to issuers 
of securities held in your account so you 
can receive important information and 
participate in corporate actions regarding 
such securities.

•  Affirm that you are at least 18 years old 
and legally authorized to enter into this 
Agreement in the state in which you reside.

•  Represent and warrant that you have 
disclosed to your Broker-Dealer your 
employer information and affiliation status.

•  Understand that all communications with 
your Broker-Dealer and NFS may be 
monitored or recorded, and you consent to 
such monitoring or recording.

•  Indemnify and hold harmless your Broker-
Dealer, NFS, FMTC, their officers, directors, 
employees, agents, affiliates, shareholders, 
successors, assigns, and representatives 
from any claims or losses that may occur 
in the event that you fail to meet any IRS 
requirements concerning your account.

•  Certify that all information provided in this 
application is true, accurate, and complete.

•  Represent that you have received and 
read the Customer Agreement and the 
Premiere Select Retirement Plan Document 

governing this account and agree to be 
bound by such Agreements as are currently 
in effect and as may be amended from 
time to time. These Agreements shall be 
construed, administered, and enforced 
according to the laws of the Commonwealth 
of Massachusetts, except as superseded by 
federal law or statute.

•  Affirm that you have also read, understand, 
and agree to the terms of the applicable 
prospectus for any mutual fund that you 
purchase or exchange into, including any 
mutual fund that you choose for your core 
account investment vehicle, and that you 
agree to future amendments to these terms.

•  Agree that if you do not choose a core 
account investment vehicle for your 
account, you authorize your Broker-
Dealer to select a default core account 
investment vehicle for you, and you shall 
hold your Broker-Dealer and us harmless 
for such default selection and any resulting 
consequences.

•  If you are not a U.S. person, state that you 
are submitting IRS Form W-8BEN with 
this application to certify your foreign 
status and, if applicable, to claim tax treaty 
benefits.

Understand this account is governed by a Pre-Dispute Arbitration Agreement, which appears on the last page of the Customer 
Agreement. You acknowledge receipt of the pre-dispute arbitration clause.

■  Check this box if you are both the Account Owner and Plan Administrator. If you check this box, a single signature will be deemed as your 
consent as the Account Owner, and your approval as the Plan Administrator to the opening of this account.

Signature and Date are required. 

Print Account Owner Name First, M.I., Last Print Plan Administrator/Authorized Individual Name First, M.I., Last 

Account Owner Signature Date MM - DD - YYYY Plan Administrator/Authorized Individual Signature Date MM - DD - YYYY

SI
G

N

X X SI
G

N

X X
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National Financial Services LLC, Member NYSE, SIPC 1.9866539.106 - 734314.7.0 (03/23)

Page 10 of 10

7. Spousal Consent
In this section, “you” refers to the spouse of the account owner.

By signing below, you consent to the designation of the primary beneficiaries listed above and understand that this allows these beneficiaries to 
be paid amounts otherwise payable to you.

Print Spouse’s Name First, M.I., Last 

Spouse’s Signature Date MM - DD - YYYY

SI
G

N

X X

Statement of Notary Public In this section, “You” and “you” refer to the Notary Public.

You certify that the individual signing above appeared before you on the date indicated below, that they are known to you to be the individual 
they claim to be, and that they represented to you that they made the certifications above their signature of their own free will.

State County Identification

Print Notary Name Commission Expires MM - DD - YYYY

Notary Signature  Date MM - DD - YYYY

S
IG

N

X X

   NOTARY SEAL / STAMP   

For Broker-Dealer Use Only 
Account accepted in accordance with firm policies. 

Registered Rep. Name Signature Date MM - DD - YYYY

Principal Name Signature Date MM - DD - YYYY
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Article 1. Introduction

This Pre-Approved Plan consists of two parts: (1) an Adoption Agreement 
that is a separate document incorporated by reference into this Basic Plan 
Document; and (2) this Basic Plan Document. Each part of the Pre-Approved 
Plan contains substantive provisions that are integral to the operation of the 
plan. The Adoption Agreement is the means by which an adopting Employer 
elects the optional provisions that shall apply under its plan. The Basic Plan 
Document describes the standard provisions elected in the Adoption 
Agreement. In addition to the pre-approved provisions, the Plan includes a 
separate trust agreement that describes the powers and duties of the Trustee 
with respect to Plan assets. The Trust Agreement is incorporated into the 
Plan by reference.

The purpose of the Plan is to create a retirement fund intended to help pro-
vide for the future security of the Participants and their Beneficiaries. The 
Pre-Approved Plan is intended to qualify under Code section 401(a). 
Depending upon the Adoption Agreement completed by an adopting 
Employer, the Pre-Approved Plan may be used to implement either (i) a 
money purchase pension plan or (ii) a profit sharing plan with or without a 
cash or deferred arrangement intended to qualify under Code section 401(k).

Article 2. Definitions

As used in the Plan the following terms shall have the meanings set forth 
below:

2.1. Account or Accounts. “Account” or “Accounts” means an account 
established for the purpose of recording any contributions made on behalf  
of a Participant and any income, expenses, gains, or losses incurred thereon. 
The Plan Administrator shall establish and maintain sub-accounts within a 
Participant’s Account as necessary to depict accurately a Participant’s interest 
under the Plan. The Plan Administrator shall also establish and maintain 
such other accounts and/or sub-accounts and records as it decides in its  
discretion to be reasonably required or appropriate in order to discharge its 
duties under the Plan.

2.2. Adoption Agreement. “Adoption Agreement” means the instrument, 
completed and executed by the Employer and accepted by the Trustee, in 
which the Employer adopts the Plan and selects its options under the Plan. 
The Adoption Agreement may be amended by the Employer from time to 
time, subject to Articles 10.2 and 10.3 of the Plan.

2.3. Affiliated Employer. “Affiliated Employer” means the Employer  
and any trade or business, whether or not incorporated, which is any of  
the following:

(a)   a member of a group of controlled corporations (within the meaning of 
Code section 414(b)) which includes the Employer; or

(b)   a trade or business under common control (within the meaning of Code 
section 414(c)) with the Employer; or

(c)   a member of an affiliated service group (within the meaning of Code 
section 414(m)) which includes the Employer; or

(d)   an entity otherwise required to be aggregated with the Employer pursu-
ant to Code section 414(o).

In determining service for eligibility to participate in the Plan, all employees 
of Affiliated Employers will be treated as employed by a single employer.

2.4. Alternate Payee. “Alternate Payee” means the Spouse, former Spouse, 
child or other dependent of a Participant who is recognized by a domestic 
relations order as having a right to receive some or all of the benefits payable 
under the Plan with respect to such Participant.

2.5. Annuity Starting Date. “Annuity Starting Date” means the first day of 
the first period for which an amount is paid as an annuity or any other form.

2.6. Basic Plan Document. “Basic Plan Document” means this pre- 
approved plan document, qualified with the Internal Revenue Service as 
Basic Plan Document No. 04.

2.7. Beneficiary. “Beneficiary” means the person or entity (including a trust 
or an estate, in which case the term may mean the trustee or personal repre-

sentative acting in his or her fiduciary capacity) designated as such by the 
Participant under Article 7.4 to receive a Participant’s Account upon the 
Participant’s death, subject to the requirements of Code section 401(a)(9) 
and the Treasury Regulations thereunder.

2.8. Break in Service. “Break in Service” means a period of 12 consecutive 
months, commencing on the date on which an individual first performs an 
Hour of Service or on any anniversary thereof, during which he is not cred-
ited with more than 500 Hours of Service. Solely for the purpose of deter-
mining whether a Break in Service has occurred, an individual who is absent 
from work for maternity or paternity reasons shall receive credit for the 
Hours of Service which would otherwise have been credited to such individ-
ual but for such absence, or in any case in which such hours cannot be 
determined, 8 Hours of Service per day of such absence. The Hours of 
Service credited under this paragraph shall be credited in the 12 month 
period (as described above) in which the absence begins if the crediting is 
necessary to prevent a Break in Service in that period or, in all other cases, in 
the following 12 month period (as described above).

2.9. Business. “Business” means the trade or business of any Employer, the 
legal form of which may be a corporation, a government entity, a limited lia-
bility company, a limited liability partnership, a partnership, an unincorpo-
rated sole proprietorship, a professional service corporation, a Subchapter S 
corporation, a tax-exempt organization, or other unincorporated business.

2.10. Catch-Up Contribution. “Catch-Up Contribution” means an Elective 
Contribution described in Article 4.7.

2.11. Code. “Code” means the Internal Revenue Code of 1986, as 
amended, and the regulations thereunder. Reference to a section of the Code 
shall include that section and any comparable section or sections, or any 
future statutory provision which amends, supplements, or supersedes that 
section. 

2.12. Compensation.

(a)   For an Employee who is not a Self-Employed Individual, 
“Compensation” means, subject to the limits of this Article 2.13, wages, 
tips and other compensation paid by the Employer and reportable on 
Internal Revenue Service Form W-2, excluding deferred compensation, 
but increased by amounts withheld under a salary reduction agreement 
in connection with a cash or deferred plan under Code section 401(k), a 
SIMPLE retirement account under Code section 408(p), a simplified 
employee pension under Code section 408(k), or a tax-deferred annuity 
under Code section 403(b), and any amount which is contributed by the 
Employer at the election of the Participant and which is not includible 
in the gross income of the Participant by reason of Code section 125 
(cafeteria plans), Code section 132(f)(4) (qualified transportation fringe 
benefit programs), or Code section 457 (deferred compensation plans of 
tax exempt organizations). Amounts under Code section 125 include 
any amounts available to a Participant in cash in lieu of group health 
coverage because the Participant is unable to certify that he has other 
health coverage. An amount will be treated as an amount under Code 
section 125 only if the Employer does not request or collect information 
concerning the Participant’s other health coverage as part of the enroll-
ment process for the health plan.

(b)   For an Employee who is a Self-Employed Individual, “Compensation” 
means the net earnings from self-employment derived by a Self-
Employed Individual from the Business with respect to which the Plan is 
established, for which personal services of the individual are a material 
income-producing factor, excluding items not included in gross income 
and the deductions allocated to such items; and reduced by (1) contri-
butions by the Employer to qualified plans, to the extent deductible 
under Code section 404, and (2) any deduction allowed to the Employer 
under Code section 164(f). 

(c)   A Participant’s Compensation for a Plan Year is subject to the limits set 
forth below:

 (1)   For Plan Years beginning on or after January 1, 2002, the annual 
Compensation of each Participant taken into account for determining 
all contributions provided under the Plan for any Plan Year shall not 

D E F I N E D  C O N T R I B U T I O N  R E T I R E M E N T  P L A N  D O C U M E N T  N O .  0 4



2

exceed $200,000 as adjusted for increases in the cost of living in 
accordance with Code section 401(a)(17)(B). The cost-of-living 
adjustment in effect for a calendar year applies to any Plan Year 
beginning in that calendar year.

 (2)   If a Plan Year consists of fewer than 12 months (a “short Plan Year”), 
the annual Compensation limit is an amount equal to the otherwise 
applicable annual Compensation limit multiplied by a fraction, the 
numerator of which is the number of months in the short Plan Year, 
and the denominator of which is 12.

 (3)   If so elected in the Adoption Agreement, Compensation for purposes 
of allocating Employer contributions shall not include Compensation 
prior to the date the Employee’s participation in the Plan com-
menced. Any such election in an Adoption Agreement shall not 
apply for purposes of applying the provisions of Article 13.2.

 (4)   Effective for all Differential Wages paid after December 31, 2008, 
Compensation includes Differential Wages. However, for the pur-
poses of determining the amount or allocation of contributions 
under Article 4 of the Plan, Differential Wages paid after  
December 31, 2008 are not included in Compensation.

If the Plan is adopted as an amendment to an existing plan, the definition in 
this Article 2.13 is effective as of the first day of the Plan Year in which the 
Plan is adopted.

2.13. Computation Period. “Computation Period” means a period of 12 
consecutive months, commencing on the date on which an individual first 
performs an Hour of Service or on any anniversary thereof, except that in the 
case of an Employee who returns to service with the Employer after having 
incurred a Break in Service, the 12 month period shall commence on the 
date on which he first performs an Hour of Service after the Break in Service, 
and each anniversary thereof.

2.14. Designated Roth Contributions. “Designated Roth Contributions” 
means a Participant’s Elective Contributions that are includible in the 
Participant’s gross income at the time deferred and have been irrevocably 
designated as Designated Roth Contributions by the Participant in his or her 
contribution election.

2.15. Differential Wages. “Differential Wages” means wages paid to an 
Employee by the Employer with regard to military service meeting the defi-
nition of differential wage payment found in Code section 3401(h)(2).

2.16. Disability. “Disability” means inability to engage in any substantial 
gainful activity by reason of any medically determinable physical or mental 
impairment that can be expected to result in death or which has lasted or 
can be expected to last for a continuous period of not less than 12 months. 
The permanence and degree of such impairment shall be supported by med-
ical evidence. Disability shall be determined by a licensed physician selected 
by the Participant.

2.17. DOL Regulations. “DOL Regulation” means a regulation promul-
gated under ERISA by the U.S. Department of Labor.

2.18. Effective Date. “Effective Date” means the date specified in the 
Adoption Agreement. However, the effective date of any Plan provision 
resulting from a change in law or applicable guidance will be effective as of 
the date required by such law or guidance, even if such date is earlier than 
the Effective Date.

2.19. Elective Contribution. “Elective Contribution” means any Employer 
contribution made to the Plan at the election of the Participant, in lieu of 
cash compensation, and shall include contributions made pursuant to a  
salary reduction agreement or other contribution mechanism. For purposes 
of Article 12, with respect to any taxable year, a Participant’s Elective 
Contributions are the sum of all Employer contributions made on behalf of 
such Participant pursuant to an election to defer under any qualified cash or 
deferred arrangement as described in Code section 401(k), any salary reduc-
tion simplified employee pension as described in Code section 408(k)(6), 
any eligible deferred compensation plan under Code section 457, any plan 
as described under Code section 501(c)(18), any employer contribution 
made on the behalf of a participant for the purchase of an annuity contract 
under Code section 403(b) pursuant to a salary reduction agreement, and 
any employer contribution under Code section 408(p)(2)(A)(i). The term 
“Elective Contribution” includes Pre-Tax Elective Contributions and 
Designated Roth Contributions. “Elective Contributions” shall not include 
any amounts properly distributed as Excess Amounts. 

2.20. Employee. “Employee” means (a) a common law employee of an 
Affiliated Employer; (b) in the case of an Affiliated Employer which is a sole 
proprietorship, the sole proprietor thereof; (c) in the case of an Affiliated 
Employer which is a partnership, any partner thereof; and (d) any individual 
treated as an employee of an Affiliated Employer under the “leased 
employee” rules in Article 11.8 of the Plan. The term “Employee” shall 
include a Self-Employed Individual and an Owner-Employee, but for pur-
poses of participation in accordance with Article 3.1 shall exclude (1) any 
individual who is a nonresident alien receiving no earned income from an 
Affiliated Employer which constitutes income from sources within the 
United States, (2) any individual included in a unit of employees covered by 
a collective bargaining agreement as to which retirement benefits were the 
subject of good faith bargaining, and (3) any individual who is a resident of 
Puerto Rico.

2.21. Employee Nondeductible Contribution. “Employee 
Nondeductible Contribution” means a nondeductible contribution made by 
an Employee to the Plan under provisions of the Plan that are no longer in 
effect. Employee Nondeductible Contributions are not permitted to be made 
to the Plan after the later of (i) the first day of the first Plan Year beginning 
after December 31, 1986 or (ii) the date the Plan was restated onto this Pre-
Approved Plan (or any predecessor prototype plan maintained by the 
Provider).

2.22. Employer. “Employer” means the Employer named in the Adoption 
Agreement, and any successor thereto.

2.23. ERISA. “ERISA” means the Employee Retirement Income Security Act 
of 1974, as amended, and the regulations thereunder. Reference to a section 
of ERISA shall include that section and any comparable section or sections, 
or any future statutory provision which amends, supplements, or supersedes 
that section.

2.24. Highly Compensated Employee. “Highly Compensated Employee” 
means any Employee who performs service for the Employer during the 
“determination year” and who (1) at any time during the “determination 
year” or the “look-back year” was a five percent owner (as defined in Code 
section 414(q)) or (2) received Compensation from the Employer during a 
“look-back year” in excess of $80,000 (as adjusted pursuant to Code section 
415(d)). For this purpose, the “determination year” shall be the Plan Year. 
The “look-back year” shall be the twelve-month period immediately preced-
ing the “determination year.” A highly compensated former employee is 
based on the rules applicable to determining highly compensated employee 
status as in effect for that “determination year.”

2.25. Hour of Service. “Hour of Service” means:

(a)   Each hour for which an Employee is paid, or entitled to payment, for 
the performance of duties for an Affiliated Employer. These hours shall 
be credited to the Employee for the Computation Period or Periods in 
which the duties are performed.

(b)   Each hour for which an Employee is paid, or entitled to payment, by an 
Affiliated Employer on account of a period of time during which no 
duties are performed (irrespective of whether the employment relation-
ship has terminated) due to vacation, holiday, illness, incapacity (includ-
ing Disability), jury duty, military duty, layoff, or leave of absence; 
provided, however, that no more than 501 Hours of Service shall be 
credited under this paragraph (b) to an Employee on account of any  
single continuous period during which the Employee performs no  
services (whether or not such period occurs in a single Computation 
Period). Hours under this paragraph shall be calculated and credited 
pursuant to DOL Regulation 2530.200b-2, which is incorporated  
herein by this reference.

(c)   Each hour for which back pay, irrespective of mitigation of damages,  
is either awarded or agreed to by an Affiliated Employer; provided,  
however, that the same Hours of Service shall not be credited under 
both paragraph (a) or (b), as the case may be, and under this paragraph 
(c). These hours shall be credited to the Employee for the Computation 
Period or Periods to which the award or payment pertains, rather than 
the Computation Period in which the award, agreement, or payment is 
made.

Hours of Service shall be credited to leased employees in accordance with 
Article 11.8. If the Employer maintains the plan of a predecessor employer, 
Hours of Service shall be credited for service with such predecessor 
employer. Solely for purposes of determining whether a Break in Service has 
occurred in a Computation Period, an individual who is absent from work 
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for maternity or paternity reasons shall receive credit for the Hours of Service 
which would otherwise have been credited to such individual but for such 
absence, or in any case in which such hours cannot be determined, 8 Hours 
of Service per day of such absence. For purposes of this paragraph, an 
absence from work for maternity or paternity reasons means an absence (1) 
by reason of the pregnancy of the individual, (2) by reason of a birth of a 
child of the individual, (3) by reason of the placement of a child with the 
individual in connection with the adoption of such child by such individual, 
or (4) for purposes of caring for such child for a period beginning immedi-
ately following such birth or placement. The Hours of Service credited under 
this paragraph shall be credited (i) in the Computation Period in which the 
absence begins if the crediting is necessary to prevent a Break in Service in 
that period, or (ii) in all other cases, in the following Computation Period.

2.26. Money Purchase Employer Contribution. “Money Purchase 
Employer Contribution” means any contribution made to the Plan in accor-
dance with Article 4.4.

2.27. Nonelective Employer Contribution. “Nonelective Employer 
Contribution” means any contribution made to the Plan in accordance with 
Article 4.3.

2.28. Non-Highly Compensated Employee. “Non-Highly Compensated 
Employee” means any Employee who is not a Highly Compensated 
Employee.

2.29. Normal Retirement Age. “Normal Retirement Age” means the age 
specified in the Adoption Agreement; provided, however that if the Adoption 
Agreement provides that the Plan is a money purchase plan, and the age 
specified is earlier than age 62, the Employer represents that the age speci-
fied as the Normal Retirement Age is reasonably representative of the typical 
retirement age for the industry in which the Employees perform services.

2.30. Owner-Employee. “Owner-Employee” means the sole proprietor, if 
the Employer is a sole proprietorship, or a partner who owns more than 10 
percent of either the capital interest or the profits interest, if the Employer is 
a partnership.

2.31. Participant. “Participant” means an Employee who has met the 
requirements of Article 3.1 or Article 3.2.

2.32. Plan. “Plan” means the plan established by the Employer in the form 
of this Pre-Approved Plan, as provided herein and in the Adoption 
Agreement executed by the Employer, together with any and all amendments 
hereto.

2.33. Plan Administrator. “Plan Administrator” means the person(s) or 
entity named to administer the Plan (as set forth in Article 11.2) on behalf of 
the Employer, including any successor plan administrator, as specified in the 
Adoption Agreement or in another form and manner acceptable to the 
Trustee. The Plan Administrator is a “named fiduciary” for purposes of 
ERISA section 402(a)(1) and has the powers and responsibilities with respect 
to the management and operation of the Plan described herein. If the Plan 
Administrator resigns, dies or is otherwise unable or unwilling to act as Plan 
Administrator, the successor plan administrator shall assume the duties of 
Plan Administrator and shall be responsible for administering and terminat-
ing the Plan, as applicable. 

2.34. Plan Year. “Plan Year” means the period of 12 consecutive months 
designated by the Employer in the Adoption Agreement, except that in the 
case of initial adoption of or termination of the Plan, or in the case of a 
change in Plan Year, a period of less than 12 consecutive months may be 
designated as the Plan Year.

2.35. Pre-Approved Plan. “Pre-Approved Plan” means the form of this 
Basic Plan Document and the associated Adoption Agreements, as approved 
from time to time by the Internal Revenue Service.

2.36. Pre-Tax Elective Contributions. “Pre-Tax Elective Contributions” 
are a Participant’s Elective Contributions made under the Plan that are not 
includable in the Participant’s gross income at the time contributed.

2.37. Provider. “Provider” means FMR LLC or its successor.

2.38. QDRO. “QDRO” means a qualified domestic relations order within 
the meaning of Code section 414(p), as determined by the Plan 
Administrator in accordance with Article 7.9.

2.39. Qualified Nonelective Employer Contribution. “Qualified 
Nonelective Employer Contribution” means any contribution made by the 
Employer to the Plan on behalf of Non-Highly Compensated Employees in 

accordance with Article 4.9, that may be included in determining whether 
the Plan meets the ADP test described in Article 12.5.

2.40. Registered Investment Company/Registered Investment 
Company Shares. “Registered Investment Company” means any one or 
more corporations or trusts registered under the Investment Company Act of 
1940 and acceptable to the Provider and the Trustee, in their discretion, for 
use under the Plan; and “Registered Investment Company Shares” means the 
shares, trust certificates, or other evidences of ownership in any such 
Registered Investment Company.

2.41. Roth Effective Date. “Roth Effective Date” means the date as of 
which Designated Roth Contributions are allowed under this Pre-Approved 
Plan, as determined by the Provider. However, the Employer may designate a 
later Roth Effective Date (or opt out of Designated Roth Contributions) in 
the Adoption Agreement (or addendum thereto) and in no event will the 
Roth Effective Date be a date earlier than the date the Employer allows Roth 
Contributions to be made under the Plan.

2.42. Safe Harbor Nonelective Employer Contribution. “Safe Harbor 
Nonelective Employer Contribution” means any contribution made to the 
Plan in accordance with Article 4.8 that is intended to satisfy the require-
ments of Code section 401(k)(12)(B).

2.43. Self-Employed Individual. “Self-Employed Individual” means an 
individual who is not a common-law employee and who has earned income 
(within the meaning of Code section 401(c)(2)) from the Business (or would 
have had such earned income if the Business had net profits) for the taxable 
year.

2.44. Spouse. “Spouse” means the person to whom the Participant is mar-
ried for purposes of Federal income taxes. A former spouse will be treated as 
a Spouse to the extent provided in a domestic relations order that has been 
determined to be a qualified domestic relations order (as defined in Code 
section 414(p)).

2.45. Treasury Regulations. “Treasury Regulation” means a regulation pro-
mulgated under the Code by the Internal Revenue Service.

2.46. Trust. “Trust” means the trust fund established to hold the assets of 
the Plan.

2.47. Trust Agreement. “Trust Agreement” means the separate agreement 
between the Trustee and the Employer under which the assets of the Plan are 
held, administered, and managed. The Trust Agreement describes the powers 
and duties of the Trustee with respect to Plan assets. The provisions of the 
Trust Agreement are hereby incorporated by reference into the Plan. In the 
event there is a conflict between the provisions of the Pre-Approved Plan and 
the Trust Agreement, the provisions of the Pre-Approved Plan shall control.

2.48. Trustee. “Trustee” means the Trustee named in the Adoption 
Agreement or any agent or successor to such Trustee, as may be authorized 
by the Trustee or the Provider.

2.49. Year of Service. “Year of Service” means a Computation Period 
during which an individual is credited with at least 1,000 Hours of Service.

Article 3. Participation

3.1. General Rule. Each Employee who has fulfilled the age and service 
requirements specified by the Employer in the Adoption Agreement shall 
become a Participant on the date specified by the Employer in the Adoption 
Agreement provided he is an Employee on such date. For purposes of this 
Article 3.1, an Employee who incurs a Break in Service before completing 
the required number of Years of Service shall not thereafter be credited with 
any Year of Service completed prior to the Break in Service. If a Participant is 
no longer an Employee (as defined in Article 2.20) and has become ineligible 
to participate but has not incurred a Break in Service, such individual shall 
participate immediately upon becoming an Employee again. If such a 
Participant incurs a Break in Service, eligibility shall be determined under 
the Break in Service rules of this Article 3.1. If an individual who is not an 
Employee (as defined in Article 2.20) becomes an Employee, such Employee 
shall participate immediately if he has satisfied the minimum age and service 
requirements and would have otherwise previously become a Participant.

3.2. Special Rule for Former Participants. A former Participant whose 
employment with the Employer terminates shall again become a Participant 
on the day on which he first performs an Hour of Service for the Employer 
after such termination.
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Article 4. Contributions

4.1. Contributions by the Employer. Subject to the requirements and 
limitations contained in this Article 4 and in Article 12, for each Plan Year 
beginning with the Plan Year in which the Effective Date falls, the Employer 
shall contribute to the Trust the amount or amounts determined under this 
Article 4. Any amounts in excess of the deductibility limit under Code sec-
tion 404 (if applicable) will be subject to an excise tax under Code section 
4972. Amounts in excess of the limit under Code section 404 may only be 
returned to the Employer in accordance with Article 11.15.

4.2. Eligible Participant. An “Eligible Participant” is a Participant who (a) 
is an active Employee on the last day of the Plan Year, or (b) is credited with 
more than 500 Hours of Service during the Plan Year, or (c) left employment 
during the Plan Year on account of death, Disability, or attainment of age 
59½ or older. Notwithstanding the preceding sentence, for purposes of 
Articles 4.8 and 4.9 an “Eligible Participant” is a Participant who is both (a) 
an active Employee on any day during the Plan Year and (b) is a Non-Highly 
Compensated Employee, and for purposes of Articles 12.5 and 12.8, an 
“Eligible Participant” is a Participant who is an active Employee on any day 
during the Plan Year. An Eligible Participant must have Compensation 
during the Plan Year to receive a contribution under this Article 4. 

4.3. Contributions to Profit Sharing Plans. If the Adoption Agreement 
provides that the Plan is a profit sharing plan, the Employer may make a 
Nonelective Employer Contribution each Plan Year in a discretionary amount 
determined by the Employer. An Employer may make Nonelective Employer 
Contributions whether or not it has current or accumulated profits. If the 
Employer elects in the Adoption Agreement to permit Elective Contributions, 
Elective Contributions shall be permitted in accordance with Article 4.5.  
If the Employer elects in the Adoption Agreement to make Safe Harbor 
Nonelective Employer Contributions to the Plan, Safe Harbor Nonelective 
Employer Contributions shall be made as provided in Article 4.8. 
Additionally, if the Employer elects in the Adoption Agreement to make  
Safe Harbor Nonelective Employer Contributions to the Plan, Elective 
Contributions under Article 4.5 and Safe Harbor Nonelective Employer 
Contributions under Article 4.8 shall remain in effect for an entire  
12-consecutive-month Plan Year, except as otherwise permitted by section 
1.401(k)-3(e) of the Treasury Regulations (permitting maintenance of safe 
harbor 401(k) arrangements for periods of less than 12 consecutive months 
in the case of the initial Plan Year of the Plan, the addition of cash or 
deferred arrangements to certain existing Plans, change of Plan Year, and the 
final Plan Year of the Plan). If the Employer elects in the Adoption 
Agreement to permit Elective Contributions, but not to make Safe Harbor 
Nonelective Employer Contributions to the Plan, Qualified Nonelective 
Employer Contributions may be made as provided in Article 4.9.

4.4. Money Purchase Plans. If the Adoption Agreement provides that the 
Plan is a money purchase plan, the Money Purchase Employer Contribution 
for each Eligible Participant (as defined in Article 4.2) shall be made in 
accordance with the formula selected by the Employer in the Adoption 
Agreement.

4.5. Elective Contributions. If the Employer elects in the Adoption 
Agreement to permit Elective Contributions, each Participant who is an 
active Employee may elect to execute a salary reduction agreement with the 
Employer to reduce his Compensation by a specified percentage, equal to a 
whole number multiple of one percent, per payroll period. In lieu of specify-
ing a percentage of Compensation reduction, such a Participant may elect to 
reduce his Compensation by a specified dollar amount per payroll period.

A Participant’s salary reduction agreement shall become effective on the first 
day of the first payroll period for which the Plan Administrator can reason-
ably process the request, but not earlier than the later of (a) the effective date 
of the provisions permitting Elective Contributions or (b) the date the 
Employer adopts such provisions. The Employer shall make an Elective 
Contribution on behalf of the Participant corresponding to the amount of 
said reduction. Under no circumstances may a salary reduction agreement be 
adopted retroactively.

Notwithstanding any other provision of the Plan to the contrary, a Participant 
may on and after the Roth Effective Date irrevocably designate all or a por-
tion of his Elective Contributions for a calendar year as Designated Roth 
Contributions. Elective Contributions not designated as Designated Roth 
Contributions will be treated as Pre-Tax Elective Contributions. Elective 
Contributions contributed to the Plan as Designated Roth Contributions or 
as Pre-Tax Elective Contributions may not later be reclassified to the other 
type under this Plan (in other words, Code section 402A(c)(4) does not 

apply). A Participant’s Designated Roth Contributions will be deposited in 
the Participant’s Designated Roth Contribution Account in the Plan. No con-
tribution other than Designated Roth Contributions (and, to the extent pro-
vided in Treasury Regulations or applicable IRS guidance, Roth 401(k) 
rollover contributions) and properly attributable earnings will be credited to 
each Participant’s Designated Roth Contribution Account, and gains, losses 
and other credits or charges will be allocated on a reasonable and consistent 
basis to such account. The Plan will maintain a record of the amount of 
Designated Roth Contributions in each Participant’s Designated Roth 
Contribution account.

A Participant may elect to make Elective Contributions, or to change or dis-
continue the percentage or dollar amount by which his Compensation is 
reduced by notice to the Employer, in the form and manner prescribed by 
the Plan Administrator, provided that the Participant must have the effective 
opportunity to make, change or discontinue an election to make Pre-Tax 
Elective Contributions or, on and after the Roth Effective Date, Designated 
Roth Contributions at least once each Plan Year. A Participant may elect to 
change or discontinue the percentage or dollar amount by which his 
Compensation is reduced by notice to the Employer within a reasonable 
period, as specified by the Plan Administrator (but not less than 30 days), of 
receiving the notice described in Article 12.8.

In order for the Plan to comply with the requirements of Code sections 
401(k), 402(g) and 415 or the Treasury Regulations promulgated thereunder 
(as described in Article 12), at any time during a Plan Year the Plan 
Administrator may reduce the rate of Elective Contributions to be made on 
behalf of any Participant, or class of Participants, for the remainder of the 
Plan Year, or the Plan Administrator may require that all Elective 
Contributions to be made on behalf of a Participant be discontinued for the 
remainder of that Plan Year. Upon the close of the Plan Year or such earlier 
date as the Plan Administrator may determine, any reduction or discontinu-
ance in Elective Contributions shall automatically cease until the Plan 
Administrator again determines that such a reduction or discontinuance of 
Elective Contributions is required.

4.6. In-Plan Roth Rollover Contributions and In-Plan Roth 
Conversions. If elected by the Employer in Section A.2 of the Designated 
Roth Contributions Addendum to the Adoption Agreement, and effective on 
and after the date elected by the Employer in such Section A.2, a Participant 
or Beneficiary may elect to have any portions of his Account otherwise dis-
tributable under the Plan, which are not Designated Roth Contributions 
under the Plan and meet the definition of an Eligible Rollover Distribution 
found in Article 7.10(a)(1), be considered Designated Roth Contributions for 
purposes of the Plan. Any assets converted in such a way shall be separately 
accounted for and be maintained in such records as are necessary for the 
proper reporting thereof. Such assets shall also retain any distribution rights 
applicable to them prior to the conversion. Each such in-plan rollover shall 
be subject to its own 5-taxable year period of participation and subject to the 
requirements of Code Section 408A(d)(3)(F).

If elected by the Employer in Section A.3 of the Designated Roth 
Contributions Addendum to the Adoption Agreement, and effective for 
in-plan Roth conversions on and after the date elected by the Employer in 
such Section A.3, any Participant may elect to have any portions of his 
Account which are not Designated Roth Contributions under the Plan, be 
considered Designated Roth Contributions for purposes of the Plan. Any 
assets converted in such a way shall be separately accounted for, be main-
tained in such records as are necessary for the proper reporting thereof, and 
have any distribution constraints applicable to them prior to the conversion 
continue to apply to them.

4.7. Catch-Up Contributions. If the Employer elects in the Adoption 
Agreement to permit Elective Contributions, all Participants who are eligible 
to make Elective Contributions under the Plan and who are projected to 
attain age 50 (or a higher age) before the close of the taxable year shall be 
eligible to make Catch-Up Contributions in accordance with, and subject to 
the limitations of, Code section 414(v). Catch-Up Contributions are Elective 
Contributions made to the Plan that are in excess of an otherwise applicable 
plan limit and that are made by participants who are age 50 or over by the 
end of their taxable year. An otherwise applicable plan limit is a limit in the 
Plan that applies to Elective Contributions without regard to Catch-Up 
Contributions, such as the limits on annual additions, the dollar limitations 
on Elective Contributions under Code section 402(g) (not counting 
Catch-Up Contributions) and the limit imposed by the actual deferral per-
centage (ADP) test under Code section 401(k)(3). Catch-Up Contributions 
for a Participant for a taxable year may not exceed (1) the dollar limit on 
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Catch-Up Contributions under Code section 414(v)(2)(B)(i) for the taxable 
year or (2) when added to other Elective Contributions, the maximum 
amount allowed by law. The dollar limit on Catch-Up Contributions under 
Code section 414(v)(2)(B)(i) is $5,000 for taxable years beginning in 2006 
and later years. After 2006, the $5,000 limit will be adjusted by the Secretary 
of the Treasury for cost-of-living increases under Code section 414(v)(2)(C). 
Any such adjustments will be in multiples of $500.

Catch-Up Contributions are not subject to the limits on annual additions, are 
not counted in the ADP test, and are not counted in determining the mini-
mum allocation under Code section 416 (but Catch-Up Contributions made 
in prior years are counted in determining whether the Plan is top-heavy).

4.8. Safe Harbor Nonelective Employer Contributions. If the Employer 
elects in the Adoption Agreement to make Safe Harbor Nonelective 
Employer Contributions to the Plan, the Employer shall make a Safe Harbor 
Nonelective Employer Contribution for each Eligible Participant (as defined 
in Article 4.2) for the Plan Year in the amount of 3 percent of such Eligible 
Participant’s Compensation for the Plan Year.

4.9. Qualified Nonelective Employer Contributions. If the Employer 
elects in the Adoption Agreement to permit Elective Contributions, but not 
to make Safe Harbor Nonelective Employer Contributions to the Plan, the 
Employer may, in its discretion, make a Qualified Nonelective Employer 
Contribution for the Plan Year in any amount necessary to satisfy or help to 
satisfy the ADP test described in Article 12.5, provided that the conditions of 
section 1.401(k)-2(a)(6) of the Treasury Regulations are satisfied. Any 
Qualified Nonelective Employer Contribution shall be allocated among the 
Accounts of Eligible Participants (as defined in Article 4.2) either:

(a)   In the ratio that each such Eligible Participant’s Compensation for the 
Plan Year bears to the total Compensation paid to all such Eligible 
Participants; or

(b)   As a uniform flat dollar amount for each such Eligible Participant for the 
Plan Year.

Qualified Nonelective Employer Contributions shall be distributable only in 
accordance with the distribution provisions that are applicable to Elective 
Contributions.

4.10. Allocation of Nonelective Employer Contributions 
(Nonintegrated Plans). If the Plan is a profit sharing plan and the Plan is 
not integrated with Social Security, Nonelective Employer Contributions for 
any Plan Year shall be allocated as of the last day of the Plan Year among the 
Nonelective Employer Contribution Accounts of the Eligible Participants (as 
defined in Article 4.2) in the ratio that each Eligible Participant’s 
Compensation for the Plan Year bears to the total Compensation of all 
Eligible Participants for that year.

4.11. Allocation of Nonelective Employer Contributions (Integrated 
Plans). If the Plan is a profit-sharing plan and the Plan is integrated with 
Social Security, Nonelective Employer Contributions shall be allocated  
as follows:

(a)   Subject to the overall permitted disparity limits set forth in paragraph (e) 
below, Nonelective Employer Contributions for the Plan Year shall be 
allocated to Eligible Participants’ Accounts in the following manner:

  STEP 1: Nonelective Employer Contributions shall be allocated to each 
Eligible Participant’s Account in the ratio that the sum of each Eligible 
Participant’s total Compensation and Compensation in excess of the 
Integration Level bears to the sum of all Eligible Participants’ total 
Compensation and Compensation in excess of the Integration Level, but 
not in excess of the Excess Contribution Percentage specified in the 
Adoption Agreement, which may not exceed the Profit Sharing 
Maximum Disparity Rate described in Section 5 of the Adoption 
Agreement. For purposes of this Step One, in the case of any Eligible 
Participant who has exceeded the Cumulative Permitted Disparity Limit 
described below, two times such Eligible Participant’s total 
Compensation for the Plan Year will be taken into account.

  STEP 2: Any remaining Nonelective Employer Contributions shall be 
allocated to each Eligible Participant’s Account in the ratio that each 
Eligible Participant’s total Compensation for the Plan Year bears to the 
total Compensation of all Eligible Participants for that year.

(b)   The “Integration Level” shall be equal to the Taxable Wage Base or such 
lesser amount elected by the Employer in the Adoption Agreement. The 
“Taxable Wage Base” (TWB) is the contribution and benefit base in effect 

under section 230 of the Social Security Act as of the beginning of the 
Plan Year.

(c)   “Compensation” means Compensation as defined in Article 2.13 of the 
Plan.

(d)    “Excess Contribution Percentage” is the percentage of Compensation 
contributed for each Participant on such Participant’s Compensation in 
excess of the Integration Level, as specified in the Adoption Agreement.

(e)   Overall Permitted Disparity Limits. 

 (1)   Annual Overall Permitted Disparity Limit: Notwithstanding the pre-
ceding paragraphs, for any Plan Year the Plan benefits any Participant 
who benefits under another qualified plan or simplified employee 
pension, as defined in Code section 408(k), maintained by the 
Employer that provides for permitted disparity (or imputes dispar-
ity), Employer profit sharing contributions shall be allocated to the 
Account of each Eligible Participant who either completes more than 
500 Hours of Service during the Plan Year or who is employed on 
the last day of the Plan Year in the ratio that such Eligible 
Participant’s total Compensation bears to the total Compensation of 
all Eligible Participants.

 (2)   Cumulative Permitted Disparity Limit: Effective for Plan Years begin-
ning on or after January 1, 1995, the “Cumulative Permitted 
Disparity Limit” for a Participant is 35 total cumulative permitted 
disparity years. “Total cumulative permitted disparity years” means 
the number of years credited to the Participant for allocation or 
accrual purposes under the Plan, any other qualified plan or  
simplified employee pension plan (whether or not terminated)  
ever maintained by the Employer. For purposes of determining  
the Participant’s Cumulative Permitted Disparity Limit, all years  
ending in the same calendar year are treated as the same year. If  
the Participant has not benefited under a defined benefit or target 
benefit plan for any year beginning on or after January 1, 1994, the 
Participant has no Cumulative Permitted Disparity Limit.

4.12. Allocation of Money Purchase Employer Contributions 
(Nonintegrated Plans). If the Plan is a money purchase plan and the Plan 
is not integrated with Social Security, the Money Purchase Employer 
Contribution for each Eligible Participant (as defined in Article 4.2) shall be 
an amount computed using the formula specified in the Adoption 
Agreement.

4.13. Allocation of Money Purchase Employer Contributions 
(Integrated Plans). If the Plan is a money purchase plan integrated with 
Social Security, Money Purchase Employer Contributions shall be allocated 
as follows:

(a)   Subject to the overall permitted disparity limits set forth in paragraph 
(d) below, the Employer shall contribute an amount equal to the Base 
Contribution Percentage specified in the Adoption Agreement (but not 
less than 3 percent) of each Eligible Participant’s Compensation (as 
defined in Article 2.12 of the Plan) for the Plan Year, up to the 
Integration Level, plus the Excess Contribution Percentage specified in 
the Adoption Agreement (not less than 3 percent and not to exceed the 
Base Contribution Percentage by more than the lesser of (1) the Base 
Contribution Percentage, or (2) the Money Purchase Maximum Disparity 
Rate described in Section 5 of the Adoption Agreement) of such Eligible 
Participant’s Compensation in excess of the Integration Level.

  However, in the case of any Eligible Participant who has exceeded the 
Cumulative Permitted Disparity Limit, the Employer shall contribute for 
each Eligible Participant who either completes more than 500 Hours of 
Service during the Plan Year or is employed on the last day of the Plan 
Year an amount equal to the Excess Contribution Percentage multiplied 
by the Eligible Participant’s total Compensation for the Plan Year.

(b)   The “Integration Level” shall be equal to the Taxable Wage Base or such 
lesser amount elected by the Employer in the Adoption Agreement. The 
“Taxable Wage Base” (TWB) is the contribution and benefit base in effect 
under section 230 of the Social Security Act at the beginning of the  
Plan Year.

(c)  Overall Permitted Disparity Limits.

 (1)  Annual Overall Permitted Disparity Limit. Notwithstanding the pre-
ceding paragraph, for any Plan Year this Plan benefits any Eligible 
Participant who benefits under another qualified plan or simplified 
employee pension, as defined in Code section 408(k), maintained by 
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the Employer that provides for permitted disparity (or imputes dis-
parity), the Employer shall contribute for each Eligible Participant 
who either completes more than 500 Hours of Service during the 
Plan Year or is employed on the last day of the Plan Year an amount 
equal to the Excess Contribution Percentage (as specified in the 
Adoption Agreement) multiplied by the Eligible Participant’s total 
Compensation for the Plan Year.

 (2)  Cumulative Permitted Disparity Limit. Effective for Plan Years begin-
ning on or after January 1, 1995, the “Cumulative Permitted 
Disparity Limit” for a Participant is 35 total cumulative permitted 
disparity years. “Total cumulative permitted disparity years” means 
the number of years credited to the Participant for allocation or 
accrual purposes under the Plan, any other qualified plan or simpli-
fied employee pension plan (whether or not terminated) ever main-
tained by the Employer. For purposes of determining the 
Participant’s Cumulative Permitted Disparity Limit, all years ending 
in the same calendar year are treated as the same year. If the 
Participant has not benefited under a defined benefit or target benefit 
plan for any year beginning on or after January 1, 1994, the 
Participant has no Cumulative Permitted Disparity Limit.

4.14. Time and Manner of Contributions. Nonelective, Qualified 
Nonelective, Safe Harbor Nonelective, and Money Purchase Employer 
Contributions for a Plan Year shall be remitted to the Trustee not later than 
the due date (including extensions) prescribed by law for filing the 
Employer’s federal income tax return for the taxable year in which the Plan 
Year ends, or within such other time frame as may be determined by applica-
ble regulation or legislation. The Employer should remit Elective 
Contributions to the Trustee as of the earliest date on which such contribu-
tions can reasonably be segregated from the Employer’s general assets. In the 
case of a plan with fewer than 100 Participants, if Elective Contributions are 
remitted not later than the 7th business day following the day on which such 
amounts would otherwise have been payable to the Participant in cash, the 
Elective Contribution is deemed to have been contributed as of such earliest 
date. In no event may Elective Contributions be remitted to the Trustee later 
than the 15th business day of the calendar month following the month in 
which such amount otherwise would have been paid to the Participant, or 
within such other time frame as may be determined by applicable regulation 
or legislation. Each contribution shall be accompanied by instructions (in a 
form and manner acceptable to the Trustee) specifying the names of the 
Participants who are entitled to participate in such contribution. Each contri-
bution shall also be accompanied by investment instructions pursuant to 
Article 6.1. 

The Trustee shall have no authority to inquire into the correctness of the 
amounts contributed and remitted to the Trustee or to determine whether 
any contribution is payable under this Article 4. The Plan Administrator 
shall be the named fiduciary responsible for ensuring that the Employer 
remits contributions to the Trust and have the duty and responsibility for the 
collection of such contributions when not timely made by the Employer, 
provided that the Plan Administrator or Employer may appoint another 
named fiduciary to handle such responsibility and notify the Trustee of such 
appointment in writing. 

4.15. Contributions by Participants. Participants may not make contribu-
tions to the Plan (except Elective Contributions, as provided in Articles 4.5 
and 4.7). If the Plan is adopted as an amendment of an existing plan that 
permitted employees to make nondeductible contributions for any Plan Year 
beginning after December 31, 1986, such contributions in any such Plan 
Year may not have exceeded the maximum allowed under the nondiscrimi-
nation test contained in Code section 401(m)(2). Any Plan that has accepted 
employee nondeductible contributions must maintain Employee 
Nondeductible Contribution Accounts so long as any amounts attributable to 
such contributions remain in the Trust. Subject to Article 8, a Participant 
may at any time withdraw amounts credited to his Employee Nondeductible 
Contribution Account by submitting to the Trustee, through the Plan 
Administrator, a written request specifying the amount to be withdrawn 
(which shall not be less than $100, unless the entire amount credited is less 
than $100, in which case the entire amount credited must be withdrawn). 
Payment of such withdrawals shall be made within 30 days of the Trustee’s 
receipt of such a request. Except to the extent that such withdrawals are 
made, a Participant’s Employee Nondeductible Contribution Account shall be 
distributable at the same time and in the same manner as his other Accounts.

Article 5. Participants’ Account and Vesting

5.1. Individual Accounts. An Account shall be established and maintained 
for each Participant that shall reflect Employer and Employee contributions 
made on behalf of the Participant and earnings, expenses, gains and losses 
attributable thereto, and investments made with amounts in the Participant’s 
Account. Any Elective Contributions made on behalf of a Participant and the 
earnings, expenses, gains and losses attributable thereto, shall be accounted 
for separately. Such other accounts shall be established and maintained as are 
reasonably required or appropriate.

5.2. Valuation of Accounts. Participant Accounts shall be valued at their 
fair market value at least annually as of each “Determination Date,” as 
defined in Article 13.1(a), in accordance with a method consistently followed 
and uniformly applied, and on such date earnings, expenses, gains and 
losses on investments made with amounts in each Participant’s Account shall 
be allocated to such Account.

5.3. Vesting. A Participant’s interest in his Plan Accounts shall immediately 
become and at all times remain fully vested and nonforfeitable. No Accounts 
are subject to a vesting schedule.

Article 6. Investment of Contributions

6.1. Direction by Participant. Each Participant shall determine the man-
ner in which contributions allocated to his Account are to be invested or 
reinvested by providing specific instructions in a form and manner accept-
able to the Trustee. The Trustee has no duty to follow instructions that are 
inconsistent with the applicable requirements of the Code, ERISA or other 
applicable law or regulation. An investment medium must be consistent with 
the applicable requirements of the Code, ERISA or other applicable law or 
regulation and must be acceptable to the Trustee in order to be available 
under the Plan. If at any time there shall be credited to a Participant’s 
Account an amount(s) for which no such instructions have been furnished, 
or for which the instructions furnished are, in the opinion of the Trustee, 
incomplete or unclear, or for which the instructions furnished would require 
investment in a medium not acceptable to the Trustee for use under the Plan, 
such amount(s) may be invested in shares of the default investment medium 
designated in the Participant’s most recent investment instructions (which 
may be written, electronic, or telephonic) or, if the Participant has never pro-
vided instructions, as directed by the Employer in the Adoption Agreement 
or other form acceptable to the Trustee.

If any balance remains in the Account of a deceased Participant, the balance 
shall be transferred to an Account for the Beneficiary of the deceased 
Participant (as determined in accordance with Article 7.4), who shall direct 
the investment of the Account in accordance with this Article 6.1 as if the 
Beneficiary were a Participant. 

The Trustee shall have no duty to question the directions of a Participant or 
a Beneficiary in the investment of his Account or to advise him regarding the 
purchase, retention or sale of assets credited to his Account, nor shall the 
Trustee be liable for any loss which may result from the Participant’s or 
Beneficiary’s exercise of control over his Account. The Trustee may designate 
one or more corporations as its agent or agents for the purpose of receiving 
investment instructions from Participants and Beneficiaries and for such 
other purposes as the Trustee may permit.

6.2. Investments. Subject to such reasonable and nondiscriminatory rules, 
limits and procedures as the Trustee, Plan Administrator, or Employer may 
establish from time to time to facilitate administration of the Plan, all contri-
butions under the Plan shall be invested and reinvested in one or more of 
the following, as directed by the Participant (or, following the death of the 
Participant, the Beneficiary):

(a)  Registered Investment Company Shares;

(b)  marketable securities obtainable over the counter or on a recognized 
securities exchange which are eligible for registration on the book entry 
system maintained by the Depository Trust Company, if permitted by  
the Provider;

(c)  deposits bearing a reasonable rate of interest and maintained by the 
Trustee or by any bank acceptable to the Trustee; or 

(d)  subject to the applicable requirements of the Code, ERISA, or other 
applicable law, any other investment medium permitted by the Trustee 
from time to time.

Any other provision hereof to the contrary notwithstanding, a Participant (or, 
following the death of the Participant, the Beneficiary) may not direct that 
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any part or all of an Account be invested in employer securities or that any 
part or all of an Account be invested in assets other than Registered 
Investment Company Shares unless the aggregate amount which the 
Participant (or, following the death of the Participant, the Beneficiary) pro-
poses to invest in such assets is at least such minimum amount as the 
Trustee shall establish from time to time. The Trustee may (but need not) 
require any Account that is invested in assets other than Registered 
Investment Company Shares to maintain an investment of not more than 
$100 in the default investment medium designated by the Participant (or, 
following the death of the Participant, the Beneficiary) in his investment 
instructions (or, if the Participant has not so designated, as designated by the 
Employer in the Adoption Agreement), in order to provide a medium for 
investing available cash pending other instructions and for convenience in 
collecting fees and expenses from the Account. Commissions and other costs 
attributable to the acquisition of an investment shall be charged to the 
Account of the Participant (or, following the death of the Participant, the 
Beneficiary) for which such investment is acquired. 

Article 7. Payment of Benefits

7.1. Distributable Events. 

(a)  The Participant’s Account shall become payable to him or his Beneficiary 
pursuant to this Article 7 as follows:

 (1)  upon attainment of the Participant’s Normal Retirement Age 
(whether or not employment has terminated);

 (2)  upon the death of the Participant;

 (3)  upon the Disability of the Participant; or

 (4)  upon the severance of the Participant’s employment (whether before 
or after attainment of the Participant’s Normal Retirement Age) prior 
to death or Disability.

(b)  Distributions on account of any of the distributable events described 
above are subject to the restrictions in this Article 7. Payments from the 
Plan shall be subject to applicable withholding taxes under the Code.

(c)  Limited in-service withdrawals may be available, as described in Article 
4.15 or Article 7.14.

7.2. Commencement of Benefits. Upon a distributable event described in 
Article 7.1, a Participant shall file a claim for benefits with the Plan 
Administrator, specifying the manner of distribution in accordance with 
Article 7.5 and the date on which payment is to commence. A Participant 
may elect to postpone the commencement of benefits to any date which sat-
isfies the requirements of this Article 7, Article 8, and Article 9; provided, 
however, that payment of benefits to a Participant must commence within 60 
days after the end of the Plan Year in which the Participant reaches Normal 
Retirement Age, has his 10th anniversary of the year in which he com-
menced participation in the Plan, or terminates his employment with the 
Employer, whichever is later. For purposes of this Article 7.2, the failure of a 
Participant (and his Spouse, if spousal consent is required pursuant to 
Article 8) to consent to a distribution while a benefit is “immediately distrib-
utable” within the meaning of Article 7.6 shall be considered an election to 
postpone the commencement of payment. Notwithstanding any provision of 
the Plan to the contrary, to the extent that any optional form of benefit under 
the Plan permits a distribution prior to the Employee’s attainment of Normal 
Retirement Age, death, Disability, or termination of employment, and prior 
to plan termination, the optional form of benefit is not available with respect 
to benefits attributable to assets (including the post-transfer earnings 
thereon) and liabilities that are transferred, within the meaning of Code sec-
tion 414(l), to this Plan from a money purchase pension plan qualified under 
Code section 401(a) (other than any portion of those assets and liabilities 
attributable to employee nondeductible contributions). The Plan 
Administrator shall notify the Trustee if a Participant’s Accounts contain any 
such assets.

7.3. Death Benefits. Subject to Article 8.4, the Beneficiary of a deceased 
Participant who had not received a complete distribution of benefits before 
his death shall be entitled to benefits under the Plan, in an amount equal to 
the vested balance of the deceased Participant’s Accounts allocated to such 
Beneficiary at the time of payment, commencing within 60 days after the end 
of the Plan Year in which the Participant dies; provided, however, that:

(a)  a Beneficiary shall file a claim for benefits with the Plan Administrator, 
specifying the manner of distribution in accordance with Article 7.5, and 
the date on which payment is to commence; and

(b)  a Beneficiary may elect to postpone the commencement of benefits to 
any date which satisfies the requirements of this Article 7 and Article 9.

In the case of a Participant who dies after having begun to receive a distribu-
tion of benefits in installments under Article 7.5(b), distribution of install-
ments shall continue after his death to his Beneficiary subject to Article 
9.1(e). In the case of a Participant who dies after having received a distribu-
tion under Article 7.5(a) or (c), no death benefit shall be payable from  
the Plan.

7.4. Designation of Beneficiary. A Participant may designate a Beneficiary 
or Beneficiaries at any time, and any such designation may be changed or 
revoked at any time, by a designation executed by the Participant in a form 
and manner acceptable to, and filed with, the Trustee. The form most 
recently completed before the Participant’s death and returned to and 
accepted by the Trustee shall supersede any earlier designation; provided, 
however, that such designation, change or revocation shall only be valid if it 
is received and accepted by the Trustee no later than 30 days after the 
Trustee receives notice of the Participant’s death, and provided further, that 
such designation, change or revocation shall not be effective as to any assets 
distributed or transferred out of the Account (including a rollover to an IRA 
or a transfer to another plan or to an Account for a Beneficiary) prior to the 
Trustee’s receipt and acceptance of such designation, change or revocation. 
Subject to this Article 7.4 and Article 11.3 below, the Trustee may distribute 
or transfer any portion of the Account immediately following the death of 
the Participant under the provisions of the designation then on file with the 
Trustee, and such distribution or transfer discharges the Trustee from any 
and all claims as to the portion of the Account so distributed or transferred. 
If a Participant has not designated any Beneficiary by filing a form with the 
Trustee or the Plan Administrator before his death, or if no Beneficiary so 
designated survives the Participant, his Beneficiary shall be his surviving 
spouse, or if there is no surviving spouse, his estate. A married Participant 
may designate a Beneficiary other than his Spouse only if his Spouse con-
sents in writing to the designation, and the Spouse’s consent acknowledges 
the effect of the consent and is witnessed by a notary public. The marriage of 
a Participant shall nullify any designation of a Beneficiary previously exe-
cuted by the Participant. If it is established to the satisfaction of the Plan 
Administrator that the Participant has no Spouse or that the Spouse cannot 
be located, the requirement of spousal consent shall not apply. Any spousal 
consent obtained pursuant to this Article 7.4, and any decision of the Plan 
Administrator that the consent of a Spouse cannot be obtained, shall apply 
only with respect to the particular Spouse involved.

7.5. Manner of Distribution. Subject to the rules of Article 8 concerning 
joint and survivor annuities, benefits shall be distributed in one or more of 
the following forms, as designated in writing by the Participant or 
Beneficiary:

(a)  a lump sum in cash or in kind;

(b)  a series of substantially equal annual (or more frequent) installments, in 
cash or in kind; 

(c)  for distributions under a Plan adopted prior to January 1, 2003, the fol-
lowing distribution options:

 (1)  a fixed or variable annuity contract, other than a life annuity con-
tract, purchased from an insurance company; and

 (2)  a life annuity contract (with or without a period certain or guaranteed- 
refund feature) purchased from an insurance company; and

(d)  to the extent provided in Article 8, a straight life annuity, a Qualified 
Joint and Survivor Annuity, a Qualified Optional Survivor Annuity, or a 
Qualified Preretirement Survivor Annuity.

If the Plan has been adopted as an amendment of an existing plan, any other 
form of benefit available under that plan before its amendment shall be made 
available under the Plan, to the extent provided in Article 14.4. Subject to 
Article 8, the Account balance of a Participant or Beneficiary who fails to 
elect a manner of distribution shall be distributed, at the direction of the 
Plan Administrator, in cash in accordance with paragraph (a) of this  
Article 7.5.

7.6. Restriction on Immediate Distributions. 

(a)  General Rules. The following rules apply:

 (1)  The Participant and the Participant’s Spouse (or where either the 
Participant or the Spouse has died, the survivor) must consent to any 
distribution of the Account balance if (i) payment in the form of a 



8

QJSA (as defined in Article 8.1(d)) is required with respect to a 
Participant (because the Participant has a Spouse and the Plan is not 
a profit sharing plan described in Article 8.2(b)), (ii) either the value 
of a Participant’s vested Account balance exceeds $5,000 or there are 
remaining payments to be made with respect to a particular distribu-
tion option that previously commenced, and (iii) the Account bal-
ance is immediately distributable. 

 (2)  The Participant must consent to any distribution of his Account bal-
ance if (i) Article 7.6(a)(1) above does not apply to the Participant 
and (ii) the Account balance is immediately distributable. 

  The automatic cash-out provisions of Code sections 401(a)(31) and 
411(a)(11) do not apply to the Plan.

(b)  The consent of the Participant and the Participant’s Spouse shall be 
obtained in writing within the 180-day period ending on the Annuity 
Starting Date. The Plan Administrator shall notify the Participant and the 
Participant’s Spouse of the right to defer any distribution until the 
Participant’s Account balance is no longer immediately distributable and, 
for Plan Years beginning after December 31, 2006, the consequences of 
failing to defer any distribution. Such notification shall include a general 
description of the material features, and an explanation of the relative 
values of, the optional forms of benefit available under the Plan in a 
manner that would satisfy the notice requirements of Code section 
417(a)(3) and a description of the consequences of failing to defer a dis-
tribution, and shall be provided no fewer than 30 days and no more 
than 180 days prior to the Annuity Starting Date. However, distribution 
may commence fewer than 30 days after the notice described in the pre-
ceding sentence is given, provided the distribution is one to which Code 
sections 401(a)(11) and 417 do not apply, the Plan Administrator clearly 
informs the Participant that the Participant has a right to a period of at 
least 30 days after receiving the notice to consider the decision of 
whether or not to elect a distribution (and, if applicable, a particular dis-
tribution option), and the Participant, after receiving the notice, affirma-
tively elects a distribution.

(c)  Notwithstanding the foregoing, only the Participant need consent to the 
commencement of a distribution in the form of a Qualified Joint and 
Survivor Annuity while the Account balance is immediately distribut-
able. (Furthermore, if payment in the form of a Qualified Joint and 
Survivor Annuity is not required with respect to the Participant pursuant 
to Article 8, only the Participant need consent to the distribution of an 
Account balance that is immediately distributable). Neither the consent 
of the Participant nor the Participant’s Spouse shall be required to the 
extent that a distribution is required to satisfy Code section 401(a)(9) or 
Code section 415. In addition, upon termination of the Plan, if the Plan 
does not offer an annuity option (under Article 7.5(c)) and if the 
Employer or any entity within the same controlled group as the 
Employer does not maintain another defined contribution Plan (other 
than an employee stock ownership plan as defined in Code section 
4975(e)(7)), the Participant’s Account balance will, without the 
Participant’s consent, be distributed to the Participant. However, if any 
entity within the same controlled group as the Employer maintains 
another defined contribution plan (other than an employee stock owner-
ship plan as defined in Code section 4975(e)(7), then the Participant’s 
Account balance shall be transferred, without the Participant’s consent, 
to the other plan if the Participant does not consent to an immediate 
distribution.

(d)  An Account balance is immediately distributable if any part of the 
Account balance could be distributed to the Participant (or surviving 
Spouse) before the Participant attains (or would have attained if not 
deceased) age 62.

7.7. Special Rules for Annuity Contracts. The following rules shall apply 
to distributions made, in whole or in part, in the form of an annuity contract:

(a)  Any annuity contract distributed under the Plan must be nontransferable.

(b)  The terms of any annuity contract purchased and distributed by the Plan 
to a Participant or Spouse shall comply with the requirements of this 
Article 7, Article 8 and Article 9.

7.8. Distribution Procedure. The Trustee shall make or commence distri-
butions to or for the benefit of Participants only on receipt of a direction (in 
a form acceptable to the Trustee) from the Plan Administrator that a distribu-
tion of a Participant’s benefits is payable pursuant to the Plan, and specifying 
the manner and amount of payment.

7.9. Distribution under a QDRO.

(a)  Distributions of all or any part of a Participant’s Account pursuant to the 
provisions of a QDRO are specifically authorized.

(b)  The Alternate Payee may receive a payment of a benefit under the Plan 
prior to the date on which the Participant is otherwise entitled to a dis-
tribution under the Plan if the QDRO specifically provides for such ear-
lier payment. If the present value of the payment exceeds $5,000, the 
Alternate Payee must consent in writing to such distribution.

(c)  The Alternate Payee may receive a payment of benefits under the Plan in 
any optional form of benefit permitted under Article 7.5 other than a 
joint and survivor annuity.

(d)  Upon receipt of an order which appears to be a domestic relations order, 
the Plan Administrator shall promptly notify the Participant and each 
Alternate Payee of the receipt of the order and provide them with a copy 
of the procedures established by the Plan Administrator for determining 
whether the order is a QDRO. While the determination is being made, a 
separate accounting shall be made with respect to any amounts which 
would be payable under the order while the determination is being 
made. If the Plan Administrator determines that the order is a QDRO 
within 18 months after receipt, the Plan Administrator shall direct the 
Trustee to establish an Account for the Alternate Payee, who shall direct 
the investment of such Account in accordance with Article 6.1. The Plan 
Administrator shall further instruct the Trustee to begin making pay-
ments from the Alternate Payee’s Account pursuant to the order when 
required or as soon as administratively practical or as the Alternate 
Payee otherwise directs in accordance with the order. If the Plan 
Administrator determines that the order is not a QDRO, or if no deter-
mination is made within 18 months after receipt of the QDRO, then the 
separately accounted for amounts shall be either restored to the 
Participant’s Account or distributed to the Participant (if the Plan other-
wise permits distribution), as if the order did not exist. If the order is 
subsequently determined to be a QDRO, such determination shall be 
applied prospectively to payments made after the determination. 

7.10. Direct Rollover of Distributions. 

(a)  As used in this Article 7.10, the terms set forth below have the following 
meanings:

 (1)  Eligible Rollover Distribution. “Eligible Rollover Distribution” means 
any distribution of all or any portion of the balance to the credit of 
the Eligible Recipient, except that an Eligible Rollover Distribution 
does not include any distribution that is one of series of substantially 
equal periodic payments (not less frequently than annually) made for 
the life (or life expectancy) of the Eligible Recipient or the joint lives 
(or joint life expectancies) of the Eligible Recipient and the Eligible 
Recipient’s designated beneficiary, or for a specified period of 10 years 
or more; or any distribution to the extent such distribution is 
required under Code section 401(a)(9) or is on account of a hardship. 

 (2)  Eligible Plan. An “Eligible Plan” means (i) an eligible plan under 
Code section 457(b) which is maintained by a state, political subdi-
vision of a state, or any agency or instrumentality of a state or politi-
cal subdivision of a state and which agrees to separately account for 
amounts transferred into such plan from this Plan, (ii) an individual 
retirement account described in Code section 408(a), (iii) an individ-
ual retirement annuity described in Code section 408(b), (iv) effec-
tive for distributions made after December 18, 2015, a simple 
retirement account described in Code section 408(p), provided the 
rollover is made after the 2-year period described in Code section 
72(t)(6), (v) a Roth individual retirement account described in Code 
section 408A(b), (vi) a qualified plan described in Code section 
401(a), (vii) an annuity plan described in Code section 403(a), or 
(viii) an annuity contract described in Code section 403(b), that 
accepts the distributee’s eligible rollover distribution. The definition 
of eligible plan shall also apply in the case of a distribution to a sur-
viving Spouse, or to a Spouse or former Spouse who is the Alternate 
Payee under a qualified domestic relation order, as defined in Code 
section 414(p).

  Notwithstanding the foregoing, the following special rules apply:

(i)  An Eligible Plan with respect to a Participant’s designated benefi-
ciary other than the Participant’s surviving Spouse, or former 
Spouse who is an Alternate Payee under a QDRO means an 
inherited individual retirement plan described in clause (i) or (ii) 
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of paragraph (8)(B) of Code section 402(c) established for the 
purpose of receiving such a rollover distribution.

(ii)  The portion of any Eligible Rollover Distribution consisting of 
Employee Nondeductible Employee Contributions may be rolled 
over only to an individual retirement account or annuity 
described in Code section 408(a) or (b), to a qualified defined 
contribution plan described in Code section 401(a) or 403(a), or 
after December 31, 2006 to an annuity contract described in 
Code section 403(b) that agrees to separately account for 
amounts so transferred, including separately accounting for the 
portion of such distribution which is includible in gross income 
and the portion of such distribution which is not so includible.

(iii)  The portion of any Eligible Rollover Distribution consisting of 
Designated Roth Contributions may be rolled over only to 
another designated Roth account established for the individual 
under an applicable retirement plan described in Code section 
402A(e)(1) or to a Roth individual retirement account described 
in Code section 408A.

 (3)  Eligible Recipient. “Eligible Recipient” means a Participant, the sur-
viving Spouse of a deceased Participant, an Alternate Payee under  
a QDRO who is either the Spouse or the former Spouse of a 
Participant, or a Participant’s designated beneficiary (as defined  
in Code section 401(a)(9)(E)) other than the Participant’s  
surviving Spouse.

(b)  Notwithstanding any other provision of the Plan, an Eligible Recipient 
may elect, at the time and in the manner prescribed by the Plan 
Administrator, to have all or any portion of an Eligible Rollover 
Distribution paid to an Eligible Plan specified by the Eligible Recipient. 
Notwithstanding the foregoing, an Eligible Recipient may not elect a 
direct rollover with respect to an Eligible Rollover Distribution if the 
total value of such distribution is less than $200 or with respect to a 
portion of an Eligible Rollover Distribution if the value of such portion 
is less than $500. In determining whether the total value of an Eligible 
Recipient’s Eligible Rollover Distributions for the year is less than $200, 
Eligible Rollover Distributions from a Participant’s Designated Roth 
Contributions Account shall be considered separately from Eligible 
Rollover Distributions from the Participant’s other accounts under the 
Plan. In applying the $500 minimum on partial rollovers, any Eligible 
Rollover Distribution from a Participant’s Designated Roth Contributions 
Account shall be treated as a separate distribution from any Eligible 
Rollover Distribution from the Participant’s other accounts under the 
Plan (rather than as a part of such distribution), even if the distributions 
are made at the same time.

(c)  Except to the extent provided in Treasury Regulations or applicable IRS 
guidance with respect to Designated Roth Contributions (including 
amounts treated as Designated Roth Contributions pursuant to Article 
4.5), an Eligible Distribution to an Eligible Recipient who does not make 
the election described in paragraph (b) above will be subject to 20 per-
cent federal income tax withholding or such other rate as may be 
required by the Code and any applicable state income tax withholding.

7.11. Benefit Claims Procedure. If required under Section 2560.503-1(b)
(2) of Regulations issued by the Department of Labor, the claims and review 
procedures are described in detail in the Summary Plan Description for  
the Plan.

7.12. Statute of Limitations. A Participant, Beneficiary or Alternate Payee 
(collectively referred to as “Claimant” in this Article 7.12) seeking judicial 
review of an adverse benefit determination under the Plan, whether in whole 
or in part, must file any suit or legal action (including, without limitation, a 
civil action under section 502(a) of ERISA) within 12 months of the date the 
final adverse benefit determination is issued. Notwithstanding the foregoing, 
any Claimant that fails to engage in or exhaust the benefit claims procedures 
must file any suit or legal action within 12 months of the date of the alleged 
facts or conduct giving rise to the claim (including, without limitation, the 
date the Claimant alleges he or she became entitled to the Plan benefits 
requested in the suit or legal action). The Claimant is required to exhaust all 
claims and review procedures under the Plan as described in the Summary 
Plan Description for the Plan before filing suit in state or federal court. A 
Claimant who fails to file such suit or legal action within the 12 months  
limitation period will lose any rights to bring any such suit or legal action 
thereafter.

7.13. Recovery of Overpayments. No Participant or Beneficiary shall 
have or acquire any right, title or interest in or to the Plan assets or any por-
tion of the Plan assets, except by the actual payment or distribution from the 
Plan to such Participant or Beneficiary of such Participant’s or Beneficiary’s 
benefit to which he or she is entitled under the provisions of the Plan. 
Whenever the Plan pays a benefit in excess of the maximum amount of pay-
ment required under the provisions of the Plan, the Plan Administrator will 
have the right to recover any such excess payment, plus earnings at the Plan 
Administrator’s discretion, on behalf of the Plan from the Participant and/or 
Beneficiary, as the case may be. Notwithstanding anything to the contrary 
herein stated, this right of recovery includes, but it not limited to, a right of 
offset against future benefit payments to be paid under the Plan to the 
Participant and/or Beneficiary, as the case may be, which the Plan 
Administrator may exercise in its sole discretion.

7.14. Availability of In-Service Withdrawals. A Participant shall not be 
permitted to make a withdrawal from his Plan Account prior to the time pro-
vided in Article 7.1, except as provided in this Article 7.14 or Article 4.15:

(a)  Military Service – Deemed Severance Distributions. Effective for Plan 
Years beginning on or after January 1, 2009, a Participant performing 
service in the uniformed services as described in Code section 3401(h) 
(2)(A) shall be treated as having been severed from employment with 
the Employer for purposes of Code section 401(k)(2)(B)(i)(I) and shall, 
as long as that service in the uniformed services continues, have the 
option to request a distribution of all or any part of his or her Account 
restricted from distribution only due to Code section 401(k)(2)(B)(i)(I). 
Any distribution taken by a Participant pursuant to the previous sen-
tence shall be considered an Eligible Rollover Distribution pursuant to 
Article 7.10 of the Plan and any Participant taking such a distribution 
shall be suspended from making Elective Contributions and employee 
contributions under the Plan and any other plan maintained by the 
Employer for a period of 6 months following the date of any such distri-
bution.

(b)  Qualified Reservist Distributions. Notwithstanding anything herein to 
the contrary, a Participant ordered or called to active duty for a period in 
excess of 179 days or for an indefinite period by reason of being a mem-
ber of a reserve component (as defined in section 101 of title 37, United 
States Code), shall be eligible to elect to receive a Qualified Reservist 
Distribution. A “Qualified Reservist Distribution” means a distribution 
from the Participant’s Account of amounts attributable to Elective 
Contributions, provided such distribution is made during the period 
beginning on the date of the order or call to active duty (but no earlier 
than September 11, 2001) and ending at the close of the active duty 
period.

(c)  Qualified Disaster Distributions. Qualified Individuals (as defined in 
subsection (2) below) may designate all or a portion of a qualifying dis-
tribution as a Qualified Disaster Distribution (as defined in subsection 
(1) below).

 (1)  A “Qualified Disaster Distribution” means any distribution made on 
or after the QDD Effective Date (as defined in subsection (3) below) 
and before the QDD Distribution Date (as defined in subsection (4) 
below) to a Qualified Individual, to the extent that such distribution, 
when aggregated with all other Qualified Disaster Distributions to 
the Qualified Individual made under the Plan (and under any other 
plan maintained by the Employer or a Related Employer), does not 
exceed $100,000. A Qualified Disaster Distribution must be made in 
accordance with and pursuant to the distribution provisions of the 
Plan, except that:

(i)  A Qualified Disaster Distribution of contributions other than 
Money Purchase Pension Contributions shall be deemed to be 
made after the occurrence of a distributable event under Code 
section 401(k)(2)(B)(i), such as termination of employment and

(ii)  the requirements of Code sections 401(a)(31), 402(f) and 3405 
and of Article 7.10 shall not apply.

 (2)  A “Qualified Individual” means any individual whose principal place 
of abode is within a federally declared disaster area on the date so 
indicated pursuant to the Code.

 (3)  The “QDD Effective Date” means the date upon which the Code sec-
tion would be made applicable to the Qualified Individual in accor-
dance with (2) above.
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 (4)  The “QDD Distribution Date” means the date upon which the 
Qualified Individual is no longer able to take the distribution pursu-
ant to the Code.

 (5)  An Eligible Employee who received a Qualified Disaster Distribution, 
as defined herein, may repay to the Plan the Qualified Disaster 
Distribution, provided the Qualified Disaster Distribution is eligible 
for tax-free rollover treatment. Any such re-contribution will be 
treated as having been made in a direct rollover to the Plan, provided 
it is made during the three-year period beginning on the day after 
the date on which the Qualified Disaster Distribution was received 
and does not exceed the amount of such distribution.

Article 8. Joint and Survivor Annuity Requirements

8.1. Definitions. The following definitions apply to this Article:

(a)  Election Period. “Election Period” means the period beginning on the 
first day of the Plan Year in which a Participant attains age 35 and end-
ing on the date of the Participant’s death. If a Participant separates from 
service before the first day of the Plan Year in which he reaches age 35, 
the Election Period with respect to his Account balance as of the date of 
separation shall begin on the date of separation.

(b)  Earliest Retirement Age. “Earliest Retirement Age” means the earliest date 
on which the Participant could elect to receive retirement benefits under 
the Plan.

(c)  Qualified Election. “Qualified Election” means a waiver of a QJSA or a 
QPSA. Any such waiver shall not be effective unless: (1) the Participant’s 
Spouse consents in writing to the waiver; (2) the waiver designates a 
specific Beneficiary, including any class of Beneficiaries or any contingent 
Beneficiaries, which may not be changed without spousal consent 
(unless the Spouse’s consent expressly permits designations by the 
Participant without any further spousal consent); (3) the Spouse’s con-
sent acknowledges the effect of the waiver; and (4) the Spouse’s consent 
is witnessed by a notary public. Additionally, a Participant’s waiver of the 
QJSA shall not be effective unless the waiver designates a form of benefit 
payment which may not be changed without spousal consent (unless the 
Spouse’s consent expressly permits designations by the Participant with-
out any further spousal consent). If it is established to the satisfaction of 
the Plan Administrator that there is no Spouse or that the Spouse cannot 
be located, a waiver will be deemed a Qualified Election. Any consent by 
a Spouse obtained under these provisions (and any establishment that 
the consent of a Spouse may not be obtained) shall be effective only 
with respect to the particular Spouse involved. A consent that permits 
designations by the Participant without any requirement of further con-
sent by the Spouse must acknowledge that the Spouse has the right to 
limit the consent to a specific Beneficiary and a specific form of benefit 
where applicable, and that the Spouse voluntarily elects to relinquish 
either or both of those rights. A revocation of a prior waiver may be 
made by a Participant without the consent of the Spouse at any time 
before the commencement of benefits. The number of revocations shall 
not be limited. No consent obtained under this provision shall be valid 
unless the Participant has received notice as provided in Article 8.5.

(d)  Qualified Joint and Survivor Annuity (QJSA). A “QJSA” means an imme-
diate annuity for the life of a Participant, with a survivor annuity for the 
life of the Spouse which is not less than 50 percent and not more than 
100 percent of the amount of the annuity which is payable during the 
joint lives of the Participant and the Spouse, and which is the amount of 
benefit that can be purchased with the Participant’s entire Account 
Balance. The percentage of the survivor annuity under the Plan shall be 
50 percent.

(e)  Qualified Optional Survivor Annuity (QOSA). A “QOSA” means an 
immediate annuity for the life of a Participant, with a survivor annuity 
for the life of the Spouse which is equal to 75 percent of the amount of 
the annuity which is payable during the joint lives of the Participant and 
the Spouse, and which is the amount of benefit that can be purchased 
with the Participant’s vested Account Balance. 

(f)  Qualified Preretirement Survivor Annuity (QPSA). A “QPSA” is an annu-
ity purchased for the life of a Participant’s surviving Spouse, in accor-
dance with Article 8.4.

8.2. Applicability. 

(a)  Generally. The provisions of Articles 8.3 through 8.6 set forth the joint 
and survivor annuity requirements of Code sections 401(a)(11) and 417.

(b)  Exception for Certain Profit Sharing Plans. The provisions of Articles 8.3 
through 8.6 shall not apply to a Participant in a profit sharing plan if: 
(1) the Participant does not or cannot elect payment of benefits in the 
form of a life annuity, and (2) on the death of the Participant, his vested 
Account Balance will be paid to his surviving Spouse (unless there is no 
surviving Spouse, or the surviving Spouse has consented to the designa-
tion of another Beneficiary in a manner conforming to a Qualified 
Election) and the surviving Spouse may elect to have distribution of the 
vested Account Balance (adjusted for gains or losses occurring after the 
Participant’s death) commence within the 90-day period following the 
date of the Participant’s death. (The provisions of Article 7.4 meet the 
requirements of clause (2) of the preceding sentence.) The Participant 
may waive the spousal death benefit described in this paragraph (b) at 
any time, provided that no such waiver shall be effective unless it satis-
fies the conditions applicable under Article 8.1(c) to a Participant’s 
waiver of a QPSA. The exception in this paragraph (b) shall not be oper-
ative with respect to a Participant in a profit sharing plan if the Plan:

 (1)  is a direct or indirect transferee of a defined benefit plan, money 
purchase pension plan, target benefit plan, stock bonus plan, or 
profit sharing plan which is subject to the survivor annuity require-
ments of Code sections 401(a)(11) and 417; or

 (2)  is adopted as an amendment of a plan subject to the survivor annu-
ity requirements of Code sections 401(a)(11) and 417.

(c)  Exception for Certain Amounts. The provisions of Articles 8.3 through 
8.6 shall not apply to any distribution made on or after the first day of 
the first Plan Year beginning after December 31, 1988, from or under a 
separate account attributable solely to accumulated deductible employee 
contributions as defined in Code section 72(o)(5)(B), and maintained on 
behalf of a Participant in a money purchase pension plan or a target ben-
efit plan, provided that the exceptions applicable to certain profit shar-
ing plans under paragraph (b) are applicable with respect to the separate 
account (for this purpose, “vested Account Balance” means the 
Participant’s separate Account balance attributable solely to accumulated 
deductible employee contributions within the meaning of Code section 
72(o)(5)(B)).

8.3. Qualified Joint and Survivor Annuity. Unless an optional form of 
benefit is selected pursuant to a Qualified Election within the 180-day 
period ending on the Annuity Starting Date, a married Participant’s vested 
Account Balance shall be paid in the form of a QJSA and an unmarried 
Participant’s vested Account Balance shall be paid in the form of a straight 
life annuity. In the case of a married Participant, a “straight life annuity” is an 
optional form of benefit. In either case, the Participant may elect to have 
such annuity distributed upon his attainment of the Earliest Retirement Age 
under the Plan. A “straight life annuity” is an annuity payable in equal 
installments for the life of the Participant that terminates upon the 
Participant’s death.

8.4. Qualified Preretirement Survivor Annuity. Unless an optional form 
of benefit has been selected within the Election Period pursuant to a 
Qualified Election, the vested Account Balance of a Participant who dies 
before the Annuity Starting Date shall be applied toward the purchase of an 
annuity for the life of his surviving Spouse (a QPSA). The surviving Spouse 
may elect to have such annuity distributed within the 90-day period after the 
Participant’s death. For purposes of this Article 8, the term “Spouse” means 
the current Spouse or surviving Spouse of a Participant, except that a former 
Spouse will be treated as the Spouse or surviving Spouse (and a current 
Spouse will not be treated as the Spouse or surviving Spouse) to the extent 
provided under a QDRO.

8.5. Notice Requirements. In the case of a QJSA, no less than 30 days 
and no more than 180 days before a Participant’s Annuity Starting Date, the 
Plan Administrator shall provide a written explanation of (a) the terms and 
conditions of a QJSA and QOSA, (b) the Participant’s right to make, and the 
effect of, an election to waive the QJSA form of benefit, (c) the rights of the 
Participant’s Spouse, and (d) the right to make, and the effect of, a revocation 
of a previous election to waive the QJSA. The written explanation shall com-
ply with the requirements of section 1.417(a)(3)-1 of the Treasury 
Regulations. The Annuity Starting Date for a distribution in a form other 
than a QJSA may be less than 30 days after receipt of the written explanation 
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described in the preceding paragraph provided: (1) the Participant has been 
provided with information that clearly indicates that the Participant has at 
least 30 days to consider whether to waive the QJSA and elect (with spousal 
consent) a form of distribution other than a QJSA; (2) the Participant is per-
mitted to revoke any affirmative distribution election at least until the 
Annuity Starting Date or if later, at any time prior to the expiration of the 
7-day period that begins the day after the explanation of the QJSA is pro-
vided to the Participant; and (3) the Annuity Starting Date is a date after the 
date that the written explanation was provided to the Participant. In addi-
tion, for distributions on or after December 31, 1996, the Annuity Starting 
Date may be a date prior to the date the written explanation is provided to 
the Participant if the distribution does not commence until at least 30 days 
after such written explanation is provided, subject to the waiver of the 
30-day period described above.

In the case of a QPSA, the Plan Administrator shall provide each Participant, 
within the applicable period for such Participant, a written explanation of 
the QPSA, in terms and manner comparable to the requirements applicable 
to the explanation of a QJSA as described in the preceding paragraph. The 
applicable period for a Participant is whichever of the following periods ends 
last: (i) the period beginning with the first day of the Plan Year in which the 
Participant attains age 32 and ending with the close of the Plan Year preced-
ing the Plan Year in which the Participant attains age 35; (ii) a reasonable 
period ending after an individual becomes a Participant; and (iii) a reason-
able period ending after this Article 8 first applies to the Participant. 
Notwithstanding the foregoing, in the case of a Participant who separates 
from service before attaining age 35, notice must be provided within a rea-
sonable period ending after his separation from service.

For purposes of applying the preceding paragraph, a reasonable period end-
ing after the enumerated events described in (i), (ii) and (iii) is the end of 
the 2-year period beginning 1 year before the date the applicable event 
occurs, and ending one year after that date. In the case of a Participant who 
separates from service before the Plan Year in which he reaches age 35, 
notice shall be provided within the 2-year period beginning one year before 
the separation and ending one year after the separation. If such a Participant 
thereafter returns to employment with the Employer, the applicable period 
for the Participant shall be redetermined.

A Participant who will not attain age 35 as of the end of a Plan Year may 
make a special Qualified Election to waive the QPSA for the period begin-
ning on the date of such election and ending on the first day of the Plan Year 
in which the Participant will attain age 35. Such election shall not be valid 
unless the Participant receives a written explanation of the QPSA in such 
terms as are comparable to the explanation required under this Article 8.5. 
QPSA coverage shall be automatically reinstated as of the first day of the Plan 
Year in which the Participant attains age 35. Any new waiver on or after such 
date shall be subject to the full requirements of this Article.

8.6. Qualified Optional Survivor Annuity. If a married Participant waives 
the QJSA in accordance with the requirements of this Article 8, the 
Participant may elect the QOSA. This Article 8.6 is effective for Plan Years 
beginning on or after January 1, 2008. However, if the Plan is maintained 
pursuant to one or more collective bargaining agreements between employee 
representative and one or more employers ratified on or before August 17, 
2006, then this Article 8.6 is effective for Plan Years beginning on or after 
the earlier of (a) January 1, 2009 or (b) the later of January 1, 2008 or the 
date on which the last such collective bargaining agreement terminates 
(determined without regard to any extension thereof after August 17, 2006).

Article 9. Minimum Distribution Requirements

9.1. Required Minimum Distributions.

(a)  General Rules.

 (1)  Subject to Article 8, Joint and Survivor Annuity Requirements, the 
requirements of this Article shall apply to any distribution of a 
Participant’s interest and will take precedence over any inconsistent 
provisions of this Plan. Unless otherwise specified, the provisions of 
this Article apply to calendar years beginning after December 31, 
2002.

 (2)  All distributions required under this Article shall be determined and 
made in accordance with the regulations under Code section 401(a)
(9) and the minimum distribution incidental benefit requirement of 
Code section 401(a)(9)(G).

 (3)  Limits on Distribution Periods. As of the first distribution calendar 
year, distributions to a Participant, if not made in a single-sum, may 
only be made over one of the following periods:

(i)  the life of the Participant,

(ii)  the joint lives of the Participant and a designated Beneficiary,

(iii)  a period certain not extending beyond the life expectancy of the 
Participant, or

(iv)  a period certain not extending beyond the joint life and last sur-
vivor expectancy of the Participant and a designated Beneficiary.

(b)  TEFRA Article 242(b)(2) Elections. Notwithstanding the other provi-
sions of this Section 9.1, distributions may be made under a designation 
made before January 1, 1984, in accordance with section 242(b)(2) of 
the Tax Equity and Fiscal Responsibility Act (TEFRA) and Article 14.3.

(c)  Time and Manner of Distribution.

 (1)  Required Beginning Date. The Participant’s entire interest will be dis-
tributed, or begin to be distributed, to the Participant no later than 
the Participant’s Required Beginning Date.

 (2)  Death of Participant Before Distributions Begin. If the Participant dies 
before the distributions begin, the Participant’s entire interest will be 
distributed, or begin to be distributed, no later than as follows:

(i)  If the Participant’s surviving Spouse is the Participant’s sole des-
ignated Beneficiary, then, except as otherwise elected under 
Article 9.1(g), distributions to the surviving Spouse will begin by 
December 31 of the calendar year immediately following the cal-
endar year in which the Participant died, or by December 31 of 
the calendar year in which the Participant would have attained 
age 70½, if later.

(ii)  If the Participant’s surviving Spouse is not the Participant’s sole 
designated Beneficiary, then, except as otherwise elected under 
Article 9.1(g), distributions to the designated Beneficiary will 
begin by December 31 of the calendar year immediately follow-
ing the calendar year in which the Participant died.

(iii)  If there is no designated Beneficiary as of September 30 of the 
year following the year of the Participant’s death, the Participant’s 
entire interest will be distributed by December 31 of the calen-
dar year containing the fifth anniversary of the Participant’s 
death.

(iv)  If the Participant’s surviving Spouse is the Participant’s sole des-
ignated Beneficiary and the surviving Spouse dies after the 
Participant but before distributions to the surviving Spouse 
begin, this Article 9.1(c)(2), other than Article 9.1(c)(2)(i), will 
apply as if the surviving Spouse were the Participant.

For purposes of this Article 9.1(c)(2) and Article 9.1(e), unless 
Article 9.1(c)(2)(iv) applies, distributions are considered to begin on 
the Participant’s Required Beginning Date. If Article 9.1(c)(2)(iv) 
applies, distributions are considered to begin on the date distribu-
tions are required to begin to the surviving Spouse under Article 
9.1(c)(2)(i). If distributions under an annuity purchased from an 
insurance company irrevocably commence to the Participant before 
the Participant’s Required Beginning Date (or to the Participant’s sur-
viving Spouse before the date distributions required to begin to the 
surviving Spouse under Article 9.1(c)(2)(i)), the date distributions 
are considered to begin is the date distributions actually commence.

 (3)  Forms of Distribution. Unless the Participant’s interest is distributed 
in the form of an annuity purchased from an insurance company or 
in a single sum on or before the Required Beginning Date, as of the 
first distribution calendar year distributions will be made in accor-
dance with Article 9.1(d) and (e). If the Participant’s interest is dis-
tributed in the form of an annuity purchased from an insurance 
company, distributions thereunder will be made in accordance with 
the requirements of Code section 401(a)(9) and the Treasury 
Regulations.

(d)  Required Minimum Distributions during Participant’s Lifetime.

 (1)  Amount of Required Minimum Distribution for Each Distribution 
Calendar Year. During the Participant’s lifetime, the minimum 
amount that will be distributed for each distribution calendar year is 
the lesser of:
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(i)  the quotient obtained by dividing the Participant’s Account bal-
ance by the distribution period in the Uniform Lifetime Table set 
forth in section 1.401(a)(9)-9, Q&A-2 of the Treasury 
Regulations, using the Participant’s age as of the Participant’s 
birthday in the distribution calendar year; or

(ii)  if the Participant’s sole designated Beneficiary for the distribution 
calendar year is the Participant’s Spouse, the quotient obtained 
by dividing the Participant’s Account balance by the number in 
the Joint and Last Survivor Table set forth in section 1.401(a)
(9)-9, Q&A-3 of the Treasury Regulations, using the Participant’s 
and Spouse’s attained ages as of the Participant’s and Spouse’s 
birthdays in the distribution calendar year.

 (2)  Lifetime Required Minimum Distributions Continue through Year of 
Participant’s Death. Required minimum distributions will be deter-
mined under this Article 9.1(d) beginning with the first distribution 
calendar year and up to and including the distribution calendar year 
that includes the Participant’s date of death.

(e)  Required Minimum Distributions after Participant’s Death.

 (1)  Death On or After Date Distributions Begin.

(i)  Participant Survived by Designated Beneficiary. If the Participant 
dies on or after the date distributions begin and there is a desig-
nated Beneficiary, the minimum amount that will be distributed 
for each distribution calendar year after the year of the 
Participant’s death is the quotient obtained by dividing the 
Participant’s Account balance by the longer of the remaining life 
expectancy of the Participant or the remaining life expectancy of 
the Participant’s designated Beneficiary, determined as follows:

 (A)  The Participant’s remaining life expectancy is calculated 
using the age of the Participant in the year of death, reduced 
by one for each subsequent year.

 (B)  If the Participant’s surviving Spouse is the Participant’s sole 
designated Beneficiary, the remaining life expectancy of the 
surviving Spouse is calculated for each distribution calendar 
year after the year of the Participant’s death using the surviv-
ing Spouse’s age as of the Spouse’s birthday in that year. For 
distribution calendar years after the year of the surviving 
Spouse’s death, the remaining life expectancy of the surviv-
ing Spouse is calculated using the age of the surviving 
Spouse as of the Spouse’s birthday in the calendar year of 
the Spouse’s death, reduced by one for each subsequent cal-
endar year.

 (C)  If the Participant’s surviving Spouse is not the Participant’s 
sole designated Beneficiary, the designated Beneficiary’s 
remaining life expectancy is calculated using the age of the 
Beneficiary in the year following the year of the Participant’s 
death, reduced by one for each subsequent year.

(ii)  No Designated Beneficiary. If the Participant dies on or after the 
date distributions begin and there is no designated Beneficiary as 
of September 30 of the year after the year of the Participant’s 
death, the minimum amount that will be distributed for each 
distribution calendar year after the year of the Participant’s death 
is the quotient obtained by dividing the Participant’s Account 
balance by the Participant’s remaining life expectancy calculated 
using the age of the Participant in the year of death, reduced by 
one for each subsequent year.

 (2)  Death before Date Distributions Begin.

(i)  Participant Survived by Designated Beneficiary. Except as other-
wise elected under Article 9.1(g), if the Participant dies before 
the date distributions begin and there is a designated Beneficiary, 
the minimum amount that will be distributed for each distribu-
tion calendar year after the year of the Participant’s death is the 
quotient obtained by dividing the Participant’s Account balance 
by the remaining life expectancy of the Participant’s designated 
Beneficiary, determined as provided in Article 9.1(e)(1).

(ii)  No Designated Beneficiary. If the Participant dies before the date 
distributions begin and there is no designated Beneficiary as of 
September 30 of the year following the year of the Participant’s 
death, distribution of the Participant’s entire interest will be 

completed by December 31 of the calendar year containing the 
fifth anniversary of the Participant’s death.

(iii)  Death of Surviving Spouse Before Distributions to Surviving 
Spouse Are Required to Begin. If the Participant dies before the 
date distributions begin, the Participant’s surviving Spouse is the 
Participant’s sole designated Beneficiary, and the surviving 
Spouse dies before distributions are required to begin to the sur-
viving Spouse under Article 9.1(c)(2)(i), this Article 9.1(e)(2) 
will apply as if the surviving Spouse were the Participant.

(f)  Definitions.

 (1)  Designated Beneficiary. The individual who is designated as the 
Beneficiary under Article 7.4 of the Plan and is the designated 
Beneficiary under Code section 401(a)(9) and section 1.401(a)(9)-4, 
of the Treasury Regulations.

 (2)  Distribution calendar year. A calendar year for which a minimum 
distribution is required. For distributions beginning before the 
Participant’s death, the first distribution calendar year is the calendar 
year immediately preceding the calendar year which contains the 
Participant’s Required Beginning Date. For distributions beginning 
after the Participant’s death, the first distribution calendar year is the 
calendar year in which distributions are required to begin under 
Article 9.1(c)(2). The required minimum distribution for the 
Participant’s first distribution calendar year will be made on or before 
the Participant’s Required Beginning Date. The required minimum 
distribution for other distribution calendar years, including the 
required minimum distribution for the distribution calendar year in 
which the Participant’s Required Beginning Date occurs, will be 
made on or before December 31 of the distribution calendar year.

 (3)  Life expectancy. Life expectancy as computed by use of the Single 
Life Table in section 1.401(a)(9)-9, Q&A-1 of the Treasury 
Regulations.

 (4)  Participant’s Account balance. The Account balance as of the last val-
uation date in the calendar year immediately preceding the distribu-
tion calendar year (valuation calendar year) increased by the amount 
of any contributions made and allocated or forfeitures allocated to 
the Account balance as of dates in the valuation calendar year after 
the valuation date and decreased by distributions made in the valua-
tion calendar year after the valuation date. The Account balance for 
the valuation calendar year includes any amounts rolled over or 
transferred to the Plan either in the valuation calendar year or in the 
distribution calendar year if distributed or transferred in the valua-
tion calendar year.

 (5)  Required Beginning Date. The later of the April 1 of the calendar 
year following the calendar year in which the Participant attains age 
70½ or retires, except that distributions to a 5-percent owner must 
commence by the April 1 of the calendar year following the calendar 
year in which such Participant attains age 70½.

 (6)  5% Owner. A Participant who is a 5-percent owner as defined in 
Code section 416(i) (determined in accordance with Code section 
416 but without regard to whether the Plan is top heavy) at any time 
during the Plan Year ending with or within the calendar year in 
which he attains age 70½, or any subsequent Plan Year. Once distri-
butions have begun to a 5-percent owner under this Article 9, they 
must continue, even if the Participant ceases to be a 5-percent owner 
in a subsequent year.

(g)  Participants or Beneficiaries May Elect 5-Year Rule. Participants or 
Beneficiaries may elect on an individual basis whether the 5-year rule or 
the life expectancy rule in Articles 9.1(c)(2) and 9.1(e)(2) applies to dis-
tributions after the death of a Participant who has a designated 
Beneficiary. The election must be made no later than the earlier of 
September 30 of the calendar year in which distribution would be 
required to begin under Article 9.1(c)(2), or by September 30 of the cal-
endar year which contains the fifth anniversary of the Participant’s (or, if 
applicable, the surviving Spouse’s) death. If neither the Participant nor 
the Beneficiary makes an election under this paragraph (g), distributions 
will be made in accordance with Article 9.1(c)(2) or 9.1(e)(2).
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Article 10. Amendment and Termination

10.1. Provider’s Right to Amend. The Provider may amend any part of 
the Pre-Approved Plan by delivering written notice of such amendment to 
the Employer; provided, however, that:

(a)  the Provider shall have no power to amend or terminate the Pre-
Approved Plan in such manner as would cause or permit any part of the 
assets in the Trust to be diverted to purposes other than for the exclusive 
benefit of Participants and Beneficiaries as described in Article 11.15, or 
as would cause or permit any portion of such assets to revert to or 
become the property of the Employer in violation of such Section;

(b)  the Provider shall not have the right to amend the Pre-Approved Plan in 
a manner that violates Article 10.3;

(c)  the Provider shall have no power to amend the Pre-Approved Plan in 
such a manner as would increase the duties or liabilities of the Trustee 
unless the Trustee consents thereto in writing; and

(d)  for purposes of reliance on an opinion letter, the Provider will no longer 
have the authority to amend the Pre-Approved Plan on behalf of the 
Employer as of the date (i) the Employer amends the Plan to incorporate 
a type of plan described in section 6.03 of Rev. Proc. 2017-41 that is not 
permitted under the pre-approved plan program, (ii) the Internal 
Revenue Service determines, in accordance with section 8.06(3) of Rev. 
Proc, 2017-41, that the Plan is an individually designed plan due to the 
nature and extent of Employer amendments to the Plan, or (iii) the 
Employer chooses to discontinue participation in the Pre-Approved 
Plan, including an election described in Article 10.6.

10.2. Employer’s Right to Amend. The Employer may at any time and 
from time to time modify or amend the Plan in whole or in part (including 
retroactive amendments); provided, however, that any such amendment 
(other than an amendment described in paragraphs (a), (b), (c) or (d) below) 
shall constitute substitution by the Employer of an individually designed 
plan for the Pre-Approved Plan, including an amendment because of a 
waiver of the minimum funding requirement under Code section 412(d). In 
the event of such an amendment, the Trustee shall resign. The following 
amendments shall not cause the Plan to be an individually designed plan:

(a)  a change of the Employer’s prior choice of an optional provision indi-
cated on the Adoption Agreement;

(b)  the addition or modification of provisions stated in the Adoption 
Agreement to allow the Plan to satisfy Code section 415, or to avoid 
duplication of minimum benefits under Code section 416 because of the 
required aggregation of multiple plans; 

(c)  the addition of certain sample or model amendments published by the 
Internal Revenue Service or other required good faith amendments 
which specifically provide that their adoption will not cause a plan to be 
treated as individually designed; 

(d)  add or change provisions permitted under the Plan and/or specify or 
change the effective date of a provision as permitted under the Plan pro-
visions;

(e)  the adoption of interim amendments or discretionary amendments that 
are related to a change in qualification requirements; or

(f)  the adoption of an amendment reflecting a change in the Provider’s name;

(g)  add or change administrative provisions in the Plan (such as provisions 
relating to investments, Plan claims procedures, and employer contact 
information), provided the additions or changes are not in conflict with 
any other provision of the Plan and do not cause the Plan to fail to qual-
ify under Code section 401.

An election made by the Employer within the terms of the Pre-Approved 
Plan shall be deemed to continue after amendment of the Pre-Approved Plan 
by the Provider and until the Employer expressly further amends the elec-
tion by execution of a written document.

10.3. Certain Amendments Prohibited. No amendment to the Plan shall 
be effective to the extent that it has the effect of reducing a Participant’s 
accrued benefit. An amendment shall be treated as reducing a Participant’s 
accrued benefit if it has the effect of reducing his Account balance (except 
that a Participant’s Account balance may be reduced to the extent permitted 
by Code section 412(d)(2)) with respect to amounts attributable to contribu-
tions made before the adoption of the amendment. Furthermore, if the vest-
ing schedule of the Plan is amended, in the case of an Employee who is a 
Participant as of the later of the date such amendment is adopted or the date 

it becomes effective, the vested percentage (determined as of such date) of 
such Participant’s Employer-derived Account balance shall not be less than 
the percentage computed under the Plan without regard to such amendment. 
No amendment to the Plan shall be effective to eliminate or restrict an 
optional form of benefit. The preceding sentence shall not apply to an 
amendment that eliminates or restricts the ability of a Participant to receive 
payment of his Account balance under a particular optional form of benefit 
if, following the amendment, the Plan provides a single-sum distribution 
form that is otherwise identical to the optional form of benefit eliminated or 
restricted. For purposes of this Article 10.3, a single-sum distribution form is 
otherwise identical only if it is identical in all respects to the eliminated or 
restricted optional form of benefit (or would be identical except that it pro-
vides greater rights to the Participant) except with respect to the timing of 
payments after commencement.

10.4. Amendment of Vesting Schedule. If the Plan’s vesting schedule is 
amended, or the Plan is amended in any way that directly or indirectly 
affects the computation of a Participant’s vested percentage, each Participant 
with at least 3 Years of Service with the Employer may elect, within a reason-
able period (as determined by the Plan Administrator) after the adoption of 
the amendment or change, to have the vested percentage computed under 
the Plan without regard to such amendment or change.

The period during which the election may be made shall commence with the 
date the amendment is adopted or deemed to be made and shall end on the 
latest of:

(a)  60 days after the amendment is adopted;

(b)  60 days after the amendment becomes effective; or

(c)  60 days after the Participant is issued written notice of the amendment 
by the Employer or Plan Administrator.

10.5. Maintenance of Benefit upon Plan Merger. If there is a merger or 
consolidation with, or transfer of assets or liabilities to any other plan, each 
Participant shall receive a benefit immediately after such merger, consolida-
tion, or transfer (as if the Plan were then terminated) which is at least equal 
to the benefit to which the Participant was entitled immediately before such 
merger, consolidation, or transfer (as if the Plan had been terminated).

10.6. Termination of the Plan and Trust. The Employer may terminate 
the Plan, or the Plan and the Trust, at any time by delivering to the Trustee a 
written notice signed by or on behalf of the Employer and specifying the 
date or dates as of which the Plan and Trust shall terminate. If the Employer 
no longer exists as a legal entity, if the Employer is a natural person and is 
deceased, or if so ordered by a court of competent jurisdiction, the Trustee, 
in its discretion, may terminate the Plan or permit another person or entity 
to terminate the Plan. The Trustee and any such person or entity shall each 
have the power to complete all filings, forms, or other procedures permitted 
or required by law in connection with such plan termination, but the Trustee 
shall not be liable for any actions or inactions of the Employer or any such 
person or entity with respect to the Plan’s operation.

10.7. Procedure upon Termination of Trust. As soon as administratively 
feasible after the stated date that the Plan terminates pursuant to Article 
10.6, the Trustee shall, after paying all expenses of the Trust, allocating any 
unallocated assets of the Trust, and adjusting all Accounts to reflect such 
expenses and allocations, distribute to Participants, former Participants and 
Beneficiaries the assets credited to their Accounts in accordance with the 
instructions of the Plan Administrator or the Employer; provided, however, 
that the Trustee shall not be required to make any such distribution until it 
has received notice of any determination by the Internal Revenue Service 
which the Trustee may reasonably require. Each such distribution shall be 
made promptly in accordance with Article 7. Upon completion of such dis-
tribution the Trustee shall be relieved from all further liability with respect to 
all amounts so paid.

If distribution is to be made to a Participant or Beneficiary who cannot be 
located, following the Administrator’s completion of such search methods as 
described in applicable Department of Labor guidance, the Administrator 
shall give instructions to the Trustee to roll over the distribution to an indi-
vidual retirement account established by the Administrator in the name of 
the missing Participant or Beneficiary, which account shall satisfy the require-
ments of the Department of Labor automatic rollover safe harbor generally 
applicable to amounts less than or equal to the maximum cashout amount 
specified in Code Section 401(a)(31)(B)(ii) ($5,000 as of January 1, 2018) 
that are mandatorily distributed from the Plan. In the alternative, the 
Employer may direct the Trustee, subject to applicable guidance, to transfer 
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the Account of any such missing Participant or Beneficiary, regardless of the 
amount of any such Account to the Pension Benefit Guarantee Corporation. 
In the absence of such instructions, the Trustee shall make no distribution to 
the distributee.

Article 11. Miscellaneous

11.1. Status of Participants. Neither the establishment of the Plan and the 
Trust or any modification thereof, nor the creation of any fund or account, 
nor the payment of any benefits, shall be construed as giving to any 
Participant or other person any legal or equitable right against the Employer 
or the Trustee, and in no event shall the terms of employment of any 
Employee or Participant be modified or in any way be affected hereby.

11.2. Administration of the Plan. 

(a)  Responsibilities of the Employer. The Employer shall have the following 
responsibilities with respect to administration of the Plan:

 (1)  The Employer shall appoint a Plan Administrator to administer the 
Plan. In absence of such an appointment, the Employer shall serve as 
Plan Administrator. The Employer may remove and reappoint a Plan 
Administrator from time to time.

 (2)  The Employer shall, formally or informally, review the performance 
from time to time of persons appointed by it or to which duties have 
been delegated by it, such as the Trustee and Plan Administrator (if 
the Employer is not the Plan Administrator).

 (3)  If the Employer is not the Plan Administrator, the Employer shall 
supply the Plan Administrator in a timely manner with all informa-
tion necessary for it to fulfill its responsibilities under the Plan. The 
Plan Administrator may rely upon such information and shall have 
no duty to verify it.

(b)  Rights and Responsibilities of Plan Administrator. The Plan 
Administrator shall administer the Plan according to the Plan’s terms for 
the exclusive benefit of Participants, former Participants, and their 
Beneficiaries.

 (1)  The Plan Administrator’s responsibilities shall include but not be lim-
ited to the following:

(i)  Determining all questions relating to the eligibility of Employees 
to participate or remain Participants hereunder, based on the 
information provided by the Employer.

(ii)  Computing, certifying and directing the Trustee with respect to 
the amount and form of benefits to which a Participant may be 
entitled hereunder.

(iii)  Authorizing and directing the Trustee with respect to disburse-
ments from the Trust.

(iv)  Maintaining all necessary records for administration of the Plan.

(v)  Interpreting the provisions of the Plan and preparing and pub-
lishing rules and operational procedures for the Plan that are not 
inconsistent with its terms and provisions.

(vi)  Complying with any applicable requirements of the Code and 
ERISA, including, but not limited to, reporting, disclosure and 
notice requirements such as annual reports (under ERISA sec-
tion 101(b)), summary annual reports (under ERISA section 
104(b)), summary plan descriptions (under ERISA section 
101(a)), summaries of material modifications (under ERISA sec-
tion 101(a)), special tax notices (under Code section 402(f)), 
notices regarding consent for distributions (under Code section 
411(a)(11)), written explanations of QJSAs, QOSAs and QPSAs 
(under Code section 417(a)), and the Code section 401(k) safe 
harbor notice described in Article 12.8. 

 (2)  In order to fulfill its responsibilities, the Plan Administrator shall 
have all powers necessary or appropriate to accomplish its duties 
under the Plan, including the discretionary power to determine all 
questions arising in connection with the administration, interpreta-
tion and application of the Plan. Any such determination shall be 
conclusive and binding upon all persons in the absence of clear and 
convincing evidence that the Plan Administrator acted arbitrarily and 
capriciously (as determined by a court of competent jurisdiction). 
However, all discretionary acts, interpretations and constructions 
shall be done in a nondiscriminatory manner based upon uniform 

principles consistently applied. No action shall be taken which 
would be inconsistent with the intent that the Plan remain qualified 
under Code section 401(a). The Plan Administrator is specifically 
authorized to employ or retain suitable employees, agents, and coun-
sel as may be necessary or advisable to fulfill its responsibilities here-
under, and to pay their reasonable compensation, which may, in the 
discretion of the Plan Administrator and to the extent permitted by 
law, be reimbursed from the Trust if not paid by the Employer within  
30 days after the Plan Administrator advises the Employer of the  
amount owed.

 (3)  The Plan Administrator shall serve as the designated agent for legal 
process under the Plan. Service of summons, subpoena, or other 
legal process of a court upon the Trustee in its capacity as such shall 
also constitute service upon the Plan.

 (4)  In carrying out its duties and responsibilities hereunder, the Plan 
Administrator shall, to the extent the Plan is subject to ERISA, act 
with the care, skill, prudence, and diligence under the circumstances 
then prevailing that a prudent man acting in like capacity and famil-
iar with such matters would use in the conduct of an enterprise of 
like character and with like aims or, if the Plan is not subject to 
ERISA, in accordance with the standards of applicable law.

(c)  Death or Incapacity of the Plan Administrator. If the Plan Administrator 
dies or becomes incapacitated and a successor Plan Administrator is  
not appointed in accordance with the terms of the Plan and Adoption 
Agreement (or other applicable procedures satisfactory to the Trustee), 
the Trustee may rely on the instructions of the executor or adminis- 
trator of the Plan Administrator’s estate in the case of death or a court- 
appointed guardian or conservator (or other legally authorized represen-
tative under applicable state law) in the case of incapacity, provided that 
such instructions are made in accordance with the terms of the Plan and 
in a form and manner acceptable to the Trustee. If, notwithstanding the 
provisions of this Article 11.2(c) the Trustee has not received proper 
instructions regarding the Plan and provided that the Plan is not subject 
to ERISA, the surviving spouse of the Plan Administrator shall be 
deemed to be the Plan Administrator for the limited purpose of provid-
ing distribution instructions to the Trustee.

(d)  Missing Plan Administrator. The Trustee may use reasonable efforts to 
locate a missing Plan Administrator, including the use of a locator ser-
vice. If a missing Plan Administrator is unable to be located (or if no 
successor Plan Administrator can be determined) notwithstanding rea-
sonable efforts by the Trustee, the Trustee, in its sole discretion, may rely 
on a court order or the instructions of a Participant or, following a 
Beneficiary’s notification to the Trustee of the death of a Participant, a 
Beneficiary regarding distributions from the Plan to said Participant or 
Beneficiary.

11.3. Transfers and Rollovers. Notwithstanding any other provision 
hereof, with the consent of the Trustee, the Plan shall accept transfers and 
rollovers as provided herein.

(a)  Transfers: Plan Administrator may cause to be transferred to the Plan all 
or any of the assets held in any other plan which satisfies the applicable 
requirements of Code section 401, and which is maintained by the 
Employer for the benefit of any of the Participants. Any such assets so 
transferred shall be accompanied by written instructions from the Plan 
Administrator, which shall be conclusive, naming the Participants for 
whose benefit such assets have been transferred and showing separately 
the respective contributions by the Employer and by the Participants 
and identifying the assets attributable to the various contributions. The 
Plan Administrator, with the consent of the Trustee, may permit an 
Employee (whether or not a Participant) to transfer or cause to be trans-
ferred to the Plan any assets held for his benefit in a qualified plan of a 
former employer of his or in an individual retirement savings plan which 
has been used by the Employee exclusively as a conduit for a prior dis-
tribution of assets held for his benefit in his former employer’s qualified 
plan. Such a transfer shall be made in the form of cash (excluding cur-
rency) or property permitted as an investment hereunder or readily mar-
ketable assets, either:

 (1)  directly between the trustee or custodian of the prior employer’s plan 
and the Trustee, in which case the transferred assets shall be accom-
panied by written instructions showing separately the respective con-
tributions by the prior employer and by the transferring Employee, 
and identifying the assets attributable to the various contributions; or
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 (2)  by the Employee to the Trustee, in which case the assets transferred 
must be accompanied by a written representation by the Employee 
that the assets meet the requirements for rollover contributions set 
forth in Code section 402(c) and (e) or Code section 408(d)(3) 
(whichever is applicable).

(b)  Rollover Contributions: The Plan will accept Participant rollover contri-
butions and/or direct rollovers of distributions (including rollover con-
tributions received by the Participant as a surviving Spouse, or a Spouse 
or former Spouse who is an Alternate Payee pursuant to a qualified 
domestic relations order) from the following types of plans:

 (1)  qualified plan described in Code section 401(a) or 403(a), excluding 
after-tax employee contributions;

 (2)  an annuity contract described in Code section 403(b), excluding 
after-tax employee contributions;

 (3)  an eligible plan under Code section 457(b) which is maintained by a 
state, political subdivision of a state, or any agency or instrumental-
ity of a state or political subdivision of a state; and

 (4)  Participant rollover contributions of the portion of a distribution 
from an individual retirement account or annuity described in Code 
section 408(a) or 408(b) that is eligible to be rolled over and would 
otherwise be includible in gross income.

Notwithstanding the foregoing, a rollover/transfer of a Roth 401(k) or Roth 
403(b) contribution balance to the Plan shall be permitted in accordance 
with Treasury Regulations or applicable IRS guidance under the rules of 
Code section 402(c) after both (i) the Roth Effective Date and (ii) the estab-
lishment of a Designated Roth Contribution account under the Plan for the 
benefit of the Participant making the rollover/transfer. No rollover/transfer 
contribution may be made to the Plan unless such contribution has been 
approved by the Plan Administrator. The Trustee shall not accept assets 
unless they are in a medium proper for investment hereunder or in cash 
(excluding currency). It shall hold the assets for investment in accordance 
with the provisions of Article 6, and shall in accordance with the written 
instructions of the Employer make appropriate credits to the Employer 
Contribution Account of the Employee for whose benefit assets have been 
transferred or such other account and/or subaccount as the Plan 
Administrator may deem appropriate. Any amounts so credited as contribu-
tions previously made by an employer or by an Employee under a transferor 
plan, as specified by the Employer, shall be treated as contributions previ-
ously made under the Plan by the Employer or by the Employee, as the case 
may be. For purposes of Article 4.15 concerning withdrawal of Employee 
nondeductible contributions, employee nondeductible contributions made 
by an Employee under any other plan and transferred to this Plan pursuant 
to paragraph (a) of this Article 11.3 shall be considered Employee nonde-
ductible contributions held under this Plan pursuant to Article 4.15.

Subject to the provisions of the Trust Agreement, the Plan Administrator may 
direct the Trustee to transfer assets held in the Trust for the account of a for-
mer Participant to the custodian or trustee of any other plan or plans main-
tained by the employer of the former Participant for the benefit of the former 
Participant, or to the custodian or trustee of an individual retirement plan 
established by the former Participant, provided that the Trustee has received 
evidence satisfactory to it that such other plan meets all applicable require-
ments of the Code. The assets so transferred shall be accompanied by written 
instructions from the Employer naming the person for whose benefit such 
assets have been transferred, showing separately the respective contributions 
by the Employer and by the Participant, and identifying the assets attribut-
able to the various contributions. If the Employer transfers the assets of the 
Plan to another custodian or trustee, the Employer shall be responsible for 
ensuring that the Accounts of all Participants, former Participants, and 
Beneficiaries are also transferred to such custodian or trustee at the same 
time. The Trustee shall have no further liabilities under the terms of this 
Agreement with respect to assets so transferred.

11.4. Condition of Plan and Trust Agreement. It is a condition of the 
Plan, and each Employee by participating herein expressly agrees, that he 
shall look solely to the assets of the Trust for the payment of any benefit 
under the Plan.

11.5. Inalienability of Benefits. The benefits provided hereunder shall not 
be subject to alienation, pledge, use as security for a loan, assignment, gar-
nishment, attachment, execution or levy of any kind, and any attempt to 
cause such benefits to be so subjected shall not be recognized; provided, 
however, that the rule just stated shall not apply in the case of a QDRO or 

any domestic relations order entered before January 1, 1985. Furthermore, 
notwithstanding any provisions of this Article 11.5 to the contrary, the bene-
fits provided hereunder to a Participant may be offset pursuant to either (a) a 
judgment, (b) an order, (c) a decree, or (d) a settlement agreement, any of 
which involves the Participant’s actions with respect to the Plan and other-
wise satisfies the conditions of Code section 401(a)(13)(C); provided that the 
requirements of Code section 401(a)(13)(C) and (D) are met, to the extent 
they are applicable. 

11.6. Governing Law. The Plan shall be construed, administered and 
enforced according to the laws of the Commonwealth of Massachusetts to 
the extent not pre-empted by the laws of the United States of America 
(including ERISA); any provision of the Plan in conflict with applicable fed-
eral law shall survive to the extent permitted by that law. References to 
ERISA or to DOL Regulations or other guidance under ERISA shall apply 
only to the extent that the Plan is subject to ERISA and is not excluded from 
coverage under ERISA pursuant to DOL Regulation section 2510.3-3(b)  
or otherwise.

11.7. Failure of Qualification. Notwithstanding any other provision con-
tained herein, if the Employer’s plan fails to be a qualified plan under the 
Code, such plan can no longer participate in this Pre-Approved Plan arrange-
ment and the Provider will no longer have the authority to amend the Plan 
on behalf of the Employer.

11.8. Leased Employees. Any leased employee within the meaning of 
Code section 414(n) shall be treated as an employee of the recipient 
employer; however, contributions or benefits provided by the leasing organi-
zation which are attributable to services performed for the recipient 
employer shall be treated as provided by the recipient employer. The preced-
ing sentence shall not apply to any person who would otherwise be consid-
ered a leased employee, if leased employees do not constitute more than 20 
percent of the recipient’s non-highly compensated workforce (as defined by 
Code section 414(n)(5)(C)(ii)), and such employee is covered by a money 
purchase pension plan providing: (a) a non-integrated employer contribution 
rate of at least 10 percent of compensation (as defined in Code section 
415(c)(3), but including amounts contributed by the employer pursuant to a 
salary reduction agreement which are excludable from the employee’s gross 
income under Code section 125, Code section 402(e)(3), Code section 
402(h)(1)(B) or Code section 403(b)), (b) immediate participation, and (c) 
full and immediate vesting. The term “leased employee” means any person 
(other than an employee of the Employer) who pursuant to an agreement 
between the recipient and any other person (“leasing organization”) has per-
formed services for the recipient (or for the recipient and related persons 
determined in accordance with Code section 414(n)(6)) on a substantially 
full-time basis for a period of at least one year, and such services are per-
formed under primary direction or control by the recipient employer.

11.9. USERRA – Military Service Credit and Veteran’s Reemployment 
Rights. Notwithstanding any provision of the Plan to the contrary, contribu-
tions, benefits and service credit with respect to qualified military service 
shall be provided in accordance with Code section 414(u). Notwithstanding 
the foregoing and for all purposes other than calculating Plan contributions 
under Article 4, in the case of a Participant who dies on or after January 1, 
2007 and while performing qualified military service as defined in Code sec-
tion 414(u)(5), such Participant shall be treated as having resumed employ-
ment pursuant to this Article 11.9 on the day prior to his/her death and then 
terminating on account of death.

11.10. Directions, Notices and Disclosure. Any notice or other commu-
nication in connection with the Plan shall be deemed delivered in writing if 
addressed as provided below and if either actually delivered at said address 
or, in the case of a letter, three business days shall have elapsed after the 
same shall have been deposited in the United States mail, first-class postage 
prepaid and registered or certified:

(a)  If to the Employer or Plan Administrator, to it at the most recent address 
of record communicated to the Trustee and, if to the Employer, to the 
attention of the most recent contact communicated to the Trustee;

(b)  If to the Trustee, to it at the address set forth in the Adoption 
Agreement;

or, in each case at such other address as the addressee shall have specified by 
written notice delivered in accordance with the foregoing to the addressor’s 
then effective notice address.

Any direction, notice or other communication provided to the Employer, the 
Plan Administrator or the Trustee by another party which is stipulated to be 
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in written form under the provisions of the Plan may also be provided in any 
medium which is permitted under applicable law or regulation. Any written 
communication or disclosure to Participants required under the provisions of 
the Plan may be provided in any other medium (electronic, telephone or 
otherwise) that is permitted under applicable law or regulation.

11.11. No Tax Advice. Neither the Trustee nor the Provider, nor any affili-
ate of either the Trustee or the Provider shall provide tax or legal advice. 
Employers, Plan Administrators, Participants and Beneficiaries are strongly 
encouraged to consult with their attorneys or tax advisors with regard to 
their specific situations.

11.12. Missing Participants. If a distribution is required under the terms 
of the Plan, the Plan Administrator shall provide the Trustee with the infor-
mation necessary to make such distribution, including the last known 
address of the Participant or Beneficiary.

11.13. Incapacitated Participant or Beneficiary. In the event the Plan 
Administrator determines, on the basis of medical reports or other evidence 
satisfactory to the Plan Administrator, that the recipient of any benefit pay-
ments under the Plan is incapable of handling his affairs by reason of 
minority, illness, infirmity or other incapacity, the Plan Administrator may 
direct the Trustee to disburse any payments due to such Participant or 
Beneficiary to a person or institution designated by a court which has juris-
diction over such recipient or a person or institution otherwise having the 
legal authority under state law for the care and control of such recipient, to 
the extent such individual has furnished satisfactory evidence of such status 
to the Plan Administrator. The receipt by such person or institution of any 
such payments shall be complete acquittance therefore, and any such pay-
ment to the extent thereof, shall discharge the liability of the Trust for the 
payment of benefits hereunder to such recipient. The Plan Administrator will 
not be liable for any payments made under this Article 11.14 and will have 
no obligation to inquire as to the competence of an individual entitled to 
receive any payments under this Section.

11.14. Establishment of Trust. A Trust shall be established and main-
tained to accept and hold such contributions by or on behalf of Participants 
as may be made by the Employer together with the earnings thereon.

11.15. Exclusive Benefit and Return of Employer Contributions. In 
accordance with Code section 401(a)(2) and ERISA section 403(c) (if appli-
cable), Plan assets shall be held for the exclusive purpose of providing bene-
fits to Participants and Beneficiaries and defraying the reasonable expenses of 
administering the Plan, and no such assets shall ever revert to the Employer 
except that if the Employer or the Plan Administrator so direct:

(a)  contributions made by the Employer by mistake of fact may be returned 
to the Employer within 1 year of the date of payment,

(b)  contributions that are conditioned on the deductibility thereof under 
Code section 404 may be returned to the Employer within 1 year of the 
disallowance of the deduction, and

(c)  contributions that are conditioned on the initial qualification of the Plan 
under the Code may be returned to the Employer within 1 year after 
such qualification is denied by determination of the Internal Revenue 
Service, but only if an application for determination of such qualification 
is made within the time prescribed by law for filing the Employer’s fed-
eral income tax return for its taxable year in which the Plan is adopted, 
or such later date as the Secretary of the Treasury may prescribe.

All contributions under the Plan are hereby expressly conditioned on the ini-
tial qualification of the Plan and their deductibility under the Code.

11.16. Fees and Expenses of the Trust. The Trustee shall be entitled to 
the fees set forth in the materials provided to Participants by the Trustee, as 
amended from time to time, and to reimbursement of all reasonable expenses 
incurred in the performance of its duties. If the Employer fails to pay agreed 
compensation or to reimburse expenses, the same shall be paid from the 
assets of the Trust. To the extent incurred by the Trustee, any income, gift, 
estate and inheritance taxes and other taxes of any kind whatsoever (includ-
ing transfer taxes incurred in connection with the investment or reinvest-
ment of the assets of the Trust) that may be levied or assessed in respect of 
such assets, if allocable to specific Participants, shall be charged to their 
Accounts, and if not so allocable shall be charged proportionately to all 
Participants’ Accounts. All other administrative expenses incurred by the 
Trustee in the performance of its duties, including fees for legal services ren-
dered to the Trustee, shall be charged proportionately to all Accounts. All 
such fees and taxes and other administrative expenses charged to a 
Participant’s Account shall be collected from the amount of any contribution 

or distribution to be credited to such Account, or by selling assets credited 
to such Account, and the Trustee is expressly authorized to liquidate any 
assets held in a Participant’s Account for the purpose of paying such 
amounts. The Trustee shall not be deemed to be exercising discretion by 
causing the sale of any such assets to pay such fees or expenses. The 
Employer shall be responsible for payment of any deficiency.

11.17. Use of Provider’s Documentation Service. Notwithstanding any 
provision in this Plan to the contrary, if this Plan is provided to the Employer 
by a third party (e.g., a brokerage firm, an actuarial firm, an insurance com-
pany, an accounting firm, etc.) rather than by the Provider directly, and (a) 
such third party subsequently terminates its business relationship with the 
Provider for any reason, (b) the Provider subsequently terminates its busi-
ness relationship with such third party for any reason, or (c) the Employer 
subsequently terminates its business relationship with such third party, then 
this Plan will no longer be considered a pre-approved plan, but rather will 
be considered an individually designed plan, and the Provider will have no 
further responsibilities or obligations with respect to the Plan or the 
Employer.

Article 12. Limitations on Allocations

12.1. Definitions. For purposes of this Article 12, the following terms shall 
have the meanings set forth below: 

(a)  Annual Additions. “Annual Additions” means the sum of the following 
amounts credited to a Participant’s Account for the Limitation Year:

 (1)  Employer contributions, other than Catch-Up Contributions; 

 (2)  for any Plan Year beginning after December 31, 1986, employee 
nondeductible contributions;

 (3)  forfeitures; and

 (4)  allocations under a simplified employee pension.

For this purpose, any Excess Amount (as defined below) applied under 
Article 12.2 or 12.3 in the Limitation Year (as defined below) to reduce 
Employer contributions shall be considered Annual Additions for such 
Limitation Year. Amounts allocated after March 31, 1984 to an individual 
medical account, as defined in Code section 415(1)(2), which is part of a 
pension or annuity plan maintained by the Employer, are treated as Annual 
Additions to a defined contribution plan. Also, amounts derived from contri-
butions paid or accrued after December 31, 1985, in taxable years ending 
after such date, which are attributable to post-retirement medical benefits 
allocated to the separate account of a key employee, as defined in Code sec-
tion 419A(d)(3), under a welfare benefit fund, as defined in Code section 
419(e), maintained by the Employer, are treated as Annual Additions to a 
defined contribution plan. A “restorative payment” as defined in Treasury 
Regulation section 1.415(c)-1(b)(2)(ii)(c) shall not be included as an  
Annual Addition.

(b)  Compensation. “Compensation” means a Participant’s earned income, 
wages, salaries, and fees for professional services and other amounts 
received (without regard to whether an amount is paid in cash) for per-
sonal services actually rendered in the course of employment with the 
Employer maintaining the Plan including, but not limited to, commis-
sions paid to salesmen, compensation for services on the basis of a per-
centage of profits, commissions on insurance premiums, tips, bonuses, 
fringe benefits, reimbursements, and expense allowances under a nonac-
countable plan (as described in Treasury Regulation section 1.62-2(c), 
and excluding the following:

 (1)  Employer contributions to a plan of deferred compensation which 
are not includible in the Employee’s gross income for the taxable 
year in which contributed, or Employer contributions under a sim-
plified employee pension plan, or any distributions from a plan of 
deferred compensation;

 (2)  amounts realized from the exercise of a non-qualified stock option, 
or when restricted stock (or property) held by the Employee either 
becomes freely transferable or is no longer subject to a substantial 
risk of forfeiture;

 (3)  amounts realized from the sale, exchange or other disposition of 
stock acquired under a qualified stock option; and

 (4)  other amounts which received special tax benefits, or contributions 
made by the Employer (whether or not under a salary reduction 
agreement) toward the purchase of an annuity described in Code 
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section 403(b) (whether or not the amounts are actually excludable 
from the gross income of the Employee).

  For purposes of applying the limitations of this Article, Compensation 
for a Limitation Year is the Compensation actually paid or includible in 
gross income during such year.

  For purposes of applying the limitations of this Article, Compensation 
paid or made available during such limitation year shall include any 
elective deferral (as defined in Code section 402(g)(3)), and any amount 
which is contributed or deferred by the Employer at the election of the 
Employee and which is not includible in the gross income of the 
Employee by reason of Code section 125, 132(f)(4) or 457. Amounts 
under Code section 125 include any amounts available to a Participant 
in cash in lieu of group health coverage because the Participant is unable 
to certify that he has other health coverage. An amount will be treated as 
an amount under Code section 125 only if the Employer does not 
request or collect information concerning the Participant’s other health 
coverage as part of the enrollment process for the health plan. 

  For any Self-Employed Individual, Compensation shall mean earned 
income (as described in Code section 401(c)(2) and the Treasury 
Regulations promulgated thereunder), plus amounts deferred at the elec-
tion of the Self-Employed Individual that would be includible in gross 
income but for the rules of Code section 402(e)(3), 402(h)(1)(B), 402(k) 
or 457(b).

  Compensation for a Limitation Year shall also include compensation 
paid by the later of 2½ months after an Employee’s severance from 
employment with the Employer maintaining the Plan or the end of the 
Limitation Year that includes the date of the Employee’s severance from 
employment with the Employer maintaining the Plan, if:

 (1)  the payment is regular compensation for services during the 
Employee’s regular working hours, or compensation for services out-
side the Employee’s regular working hours (such as overtime or shift 
differential), commissions, bonuses, or other similar payments, and, 
absent a severance from employment, the payments would have 
been paid to the Employee while the Employee continued in 
employment with the Employer; or

 (2)  the payment is for unused accrued bona fide sick, vacation or other 
leave that the Employee would have been able to use if employment 
had continued.

  Any payments not described above shall not be considered Compen-
sation if paid after severance from employment, even if they are paid by 
the later of 2½ months after the date of severance from employment or 
the end of the Limitation Year that includes the date of severance from 
employment, except, (a) payments to an individual who does not cur-
rently perform services for the Employer by reason of qualified military 
service (within the meaning of Code section 414(u)(1)) to the extent 
these payments do not exceed the amounts the individual would have 
received if the individual had continued to perform services for the 
Employer rather than entering qualified military service; or (b) compen-
sation paid to a Participant who is permanently and totally disabled, as 
defined in Code section 22(e)(3), provided salary continuation applies to 
all Participants who are permanently and totally disabled for a fixed or 
determinable period, or the Participant was not a highly compensated 
employee, as defined in Code section 414(q), immediately before 
becoming disabled.

  Back pay, within the meaning of Treasury Regulation section 
1.415(c)-2(g)(8), shall be treated as Compensation for the Limitation 
Year to which the back pay relates to the extent the back pay represents 
wages and compensation that would otherwise be included under this 
definition.

  Compensation shall not include amounts paid as compensation to a 
nonresident alien, as defined in Code section 7701(b)(1)(B), who is not 
a Participant in the Plan to the extent the compensation is excludable 
from gross income and is not effectively connected with the conduct of a 
trade or business within the United States.

  Compensation shall be limited to amounts not in excess of the limit of 
Code section 401(a)(17) as amended.

(c)  Deferral Ratio. “Deferral Ratio” means the ratio (expressed as a percent-
age) of (1) the amount of Includible Contributions made on behalf of an 
Eligible Participant for the Plan Year to (2) an Eligible Participant’s 

Compensation for such Plan Year. An Eligible Participant who does not 
receive Includible Contributions for a Plan Year shall have a Deferral 
Ratio of zero.

(d)  Defined Contribution Dollar Limitation. “Defined Contribution Dollar 
Limitation” means $40,000, as adjusted under Code section 415(d).

(e)  Employer. For purposes of this Article 12, “Employer” means the 
employer that adopts the Plan, and all members of a controlled group of 
corporations (as defined in Code section 414(b) as modified by Code 
section 415(h)), all commonly controlled trades or businesses (as 
defined in Code section 414(c) as modified by Code section 415(h)) or 
affiliated service groups (as defined in Code section 414(m)) of which 
the adopting employer is a part, and any other entity required to be 
aggregated with the employer pursuant to Code section 414(o).

(f)  Excess Amount. “Excess Amount” means the excess of the Participant’s 
Annual Additions for the Limitation Year over the Maximum Permissible 
Amount.

(g)  Excess Contributions. “Excess Contributions” means, with respect to any 
Plan Year, the excess of

 (1)  The aggregate amount of Includible Contributions actually taken into 
account in computing the average deferral percentage of Eligible 
Participants who are Highly Compensated Employees for such Plan 
Year, over

 (2)  The maximum amount of Includible Contributions permitted to be 
made on behalf of Highly Compensated Employees under Article 
12.5 (determined by reducing Includible Contributions made for the 
Plan Year on behalf of Eligible Participants who are Highly 
Compensated Employees in order of their Deferral Ratios, beginning 
with the highest of such Deferral Ratios).

(h)  Excess Deferrals. “Excess Deferrals” shall mean those Elective 
Contributions that are includible in a Participant’s gross income under 
Code section 402(g) to the extent such Participant’s Elective 
Contributions for a taxable year exceed the dollar limitation under such 
Code section (including, if applicable, the dollar limitation on Catch-Up 
Contributions defined in Code section 414(v)). Excess Deferrals shall be 
treated as Annual Additions under the Plan, unless such amounts are 
distributed no later than the first April 15 following the close of the 
Participant’s taxable year.

(i)  Includible Contributions. “Includible Contributions” mean:

 (1)  Any Elective Contribution (other than Catch-Up Contributions) 
made on behalf of an Eligible Participant, including Excess Deferrals 
of Highly Compensated Employees, but excluding Excess Deferrals 
of Non-Highly Compensated Employees that arise solely from 
Elective Contributions made under the Plan or plans maintained by 
the Employer;

 (2)  Qualified Nonelective Employer Contributions allocated as of a date 
within the “testing year” and designated at the time of contribution 
as applying for the “ADP” test.

  To be included in determining an Eligible Participant’s Deferral Ratio for 
the Plan Year, Includible Contributions must be allocated to the 
Participant’s Account as of a date within such Plan Year and made before 
the last day of the 12-month period immediately following the Plan Year 
to which the Includible Contributions relate.

(j)  Limitation Year. “Limitation Year” means a calendar year, or the other 
period of 12 consecutive months elected by the Employer in the 
Adoption Agreement. All qualified plans maintained by the Employer 
must use the same Limitation Year. If the Limitation Year is amended to 
a different period of 12 consecutive months, the new Limitation Year 
must begin on a date within the Limitation Year in which the amend-
ment is made.

(k)  Pre-Approved Plan. “Pre-Approved Plan” means a plan, the form of 
which is the subject of a favorable opinion letter from the Internal 
Revenue Service.

(l)  Maximum Permissible Amount. “Maximum Permissible Amount” means 
the (i) Defined Contribution Dollar Limitation or (ii) 100 percent of the 
Participant’s Compensation for the Limitation Year. The compensation 
limitation referred to in (ii) shall not apply to any contribution for medi-
cal benefits (within the meaning of Code section 401(h) or Code section 
419A(f)(2)) which is otherwise treated as an Annual Addition under 
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Code section 415(l)(1) or Code section 419A(d)(2). If a short Limitation 
Year is created because of an amendment changing the Limitation Year, 
the Maximum Permissible Amount shall not exceed the Defined 
Contribution Dollar Limitation multiplied by a fraction of which the 
numerator is equal to the number of months in the short Limitation 
Year, and the denominator is 12. If a plan is terminated effective as of a 
date other than the last day of the Plan’s Limitation Year, the Plan is 
treated as if the Plan were amended to change its Limitation Year.

12.2. Code Section 415 Limitations; Participation Only in This Plan. 
If the Participant does not participate in, and has never participated in, 
another qualified plan, a welfare benefit fund (as defined in Code section 
419(e)), an individual medical account (as defined in Code section 415(l)
(2)) or a simplified employee pension (as defined in Code section 408(k)) 
maintained by the Employer, which provides an Annual Addition, the 
amount of Annual Additions which may be credited to the Participant’s 
Account for any Limitation Year shall not exceed the lesser of the Maximum 
Permissible Amount or any other limitation contained in this Plan. If the 
Employer contribution that would otherwise be contributed or allocated to 
the Participant’s Account would cause the Annual Additions for the 
Limitation Year to exceed the Maximum Permissible Amount, the amount 
contributed or allocated shall be reduced so that the Annual Additions for 
the Limitation Year will equal the Maximum Permissible Amount.

Prior to determining the Participant’s actual Compensation for the Limitation 
Year, the Employer may determine the Maximum Permissible Amount for a 
Participant on the basis of a reasonable estimation of the Participant’s 
Compensation for the Limitation Year, uniformly determined for all 
Participants similarly situated. As soon as is administratively feasible after the 
end of the Limitation Year, the Maximum Permissible Amount for the 
Limitation Year shall be determined on the basis of the Participant’s actual 
Compensation for the Limitation Year. If, pursuant to the last sentence of the 
preceding paragraph or as a result of the allocation of Forfeitures, there is an 
Excess Amount for a Limitation Year beginning on or after July 1, 2007, such 
Excess Amount may be corrected through the Internal Revenue Service 
Employee Plans Compliance Resolution System (EPCRS) or any successor 
program or as otherwise permitted by Internal Revenue Service guidance.

12.3. Code Section 415 Limitations; Participation in Additional 
Defined Contribution Plan. This Article 12.3 applies if, in addition to this 
Plan, the Participant is covered under another qualified defined contribution 
plan, a welfare benefit fund (as defined in Code section 419(e)), an individ-
ual medical account (as defined in Code section 415(l)(2)), or a simplified 
employee pension (as defined in Code section 408(k)) maintained by the 
Employer, which provides an Annual Addition during any Limitation Year. 
The Annual Additions which may be credited to a Participant’s Account 
under this Plan for any such Limitation Year will not exceed the Maximum 
Permissible Amount reduced by the Annual Additions credited to a 
Participant’s Account under the other defined contribution plans, welfare 
benefit funds, individual medical accounts, and simplified employee pen-
sions for the same Limitation Year. If the Annual Additions with respect to 
the Participant under other defined contribution plans, welfare benefit funds, 
individual medical accounts, and simplified employee pensions maintained 
by the Employer are less than the Maximum Permissible Amount and the 
Employer contribution that would otherwise be contributed or allocated to 
the Participant’s Account under this Plan would cause the Annual Additions 
for the Limitation Year to exceed this limitation, the amount contributed or 
allocated shall be reduced so that the Annual Additions under all such plans 
and funds for the Limitation Year will equal the Maximum Permissible 
Amount. If the Annual Additions with respect to the Participant under such 
other defined contribution plans, welfare benefit funds, individual medical 
accounts, and simplified employee pensions in the aggregate are equal to or 
greater than the Maximum Permissible Amount, no amount shall be contrib-
uted or allocated to the Participant’s Account under this Plan for the 
Limitation Year.

Prior to determining the Participant’s actual Compensation for the Limitation 
Year, the Employer may determine the Maximum Permissible Amount for a 
Participant in the manner described in Article 12.2. As soon as is administra-
tively feasible after the end of the Limitation Year, the Maximum Permissible 
Amount for the Limitation Year shall be determined on the basis of the 
Participant’s actual Compensation for the Limitation Year.

If a Participant’s Annual Additions under this Plan and such other plans 
would result in an Excess Amount for a Limitation Year, the Excess Amount 
shall be deemed to consist of the Annual Additions last allocated, except that 
Annual Additions attributable to a simplified employee pension shall be 

deemed to have been allocated first, followed by Annual Additions to a wel-
fare benefit fund or individual medical account, regardless of the actual allo-
cation date.

If an Excess Amount was allocated to a Participant on an allocation date of 
this Plan which coincides with an allocation date of another plan, the Excess 
Amount attributed to this Plan shall be the product of:

(a)  the total Excess Amount allocated as of such date, multiplied by

(b)  the ratio of (1) the Annual Additions allocated to the Participant for the 
Limitation Year as of such date under this Plan to (2) the total Annual 
Additions allocated to the Participant for the Limitation Year as of such 
date under this and all other qualified Pre-Approved defined contribu-
tion plans.

Any Excess Amount attributed to this Plan shall be corrected through the 
Internal Revenue Service Employee Plans Compliance Resolution System 
(EPCRS) or any successor program or as otherwise permitted by Internal 
Revenue Service guidance.

12.4. Code Section 402(g) Limitation on Elective Contributions. In 
no event shall the amount of Elective Contributions made under the Plan for 
a calendar year, when aggregated with the elective contributions made under 
any other plan maintained by the Employer or an Affiliated Employer, 
exceed the dollar limitation contained in Code section 402(g) in effect at  
the beginning of such calendar year, except to the extent permitted under 
Article 4.7 and Code section 414(v), if applicable. A Participant may assign 
to the Plan any Excess Deferrals made during a calendar year by notifying 
the Plan Administrator on or before March 15 following the calendar year in 
which the Excess Deferrals were made of the amount of the Excess Deferrals 
to be assigned to the Plan. A Participant is deemed to notify the Plan 
Administrator of any Excess Deferrals that arise by taking into account only 
those Elective Contributions made to the Plan and those elective contribu-
tions made to any other plan maintained by the Employer of an Affiliated 
Employer. Notwithstanding any other provision of the Plan, Excess Deferrals, 
plus any income and minus any loss allocable thereto, as determined under 
Article 12.7, less the amount of any Excess Contributions (and allocable 
income) previously distributed with respect to the Participant for the Plan 
Year beginning with or within the taxable year, shall be distributed no later 
than April 15 to any Participant to whose Account Excess Deferrals were so 
assigned for the preceding calendar year and who claims Excess Deferrals for 
such calendar year. Distributions of Excess Deferrals for a year shall be made 
first from the Participant’s Pre-Tax Elective Contribution Account, to the 
extent Pre-Tax Elective Contributions were made that year, unless the 
Participant specifies otherwise. Excess Deferrals shall be treated as Annual 
Additions under the Plan, unless such amounts are distributed no later than 
the first April 15 following the close of the calendar year in which the Excess 
Deferrals were made.

12.5. Additional Limit on Elective Contributions (“ADP” Test). Except 
as provided in Article 12.8 below with respect to Plans providing for Safe 
Harbor Nonelective Employer Contributions, the Elective Contributions 
made with respect to a Plan Year on behalf of Eligible Participants who are 
Highly Compensated Employees for such Plan Year may not result in an 
average Deferral Ratio for such Eligible Participants that exceeds the greater 
of:

(a)  The average Deferral Ratio for the Plan Year of Eligible Participants who 
are Non-Highly Compensated Employees for the Plan Year multiplied by 
1.25; or

(b)  The average Deferral Ratio for the Plan Year of Eligible Participants who 
are Non-Highly Compensated Employees for the Plan Year multiplied by 
two, provided that the average Deferral Ratio for Eligible Participants 
who are Highly Compensated Employees for the Plan Year being tested 
does not exceed the average Deferral Ratio for Participants who are Non- 
Highly Compensated Employees for the Plan Year by more than two per-
centage points.

The Deferral Ratios for an Eligible Participant who is a Highly Compensated 
Employee for the Plan Year being tested and who is eligible to have 
Includible Contributions allocated to his accounts under two or more cash 
or deferred arrangements described in Code section 401(k) that are main-
tained by the Employer or an Affiliated Employer, shall be determined as if 
such Includible Contributions were made under a single arrangement. If a 
Highly Compensated Employee participates in two or more cash or deferred 
arrangements that have different plan years, all cash or deferred arrange-
ments ending with or within the same calendar year shall be treated as a  
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single arrangement. Notwithstanding the foregoing, certain plans shall be 
treated as separate if mandatorily disaggregated under regulations under 
Code section 401(k).

If this Plan satisfies the requirements of Code section 401(k), 401(a)(4) or 
410(b) only if aggregated with one or more other plans, or if one or more 
other plans satisfy the requirements of such Code sections only if aggregated 
with this Plan, then this Article 12.5 shall be applied by determining the 
Deferral Ratios of Employees as if all such plans were a single plan. Plans 
may be aggregated in order to satisfy Code section 401(k) only if they have 
the same plan year.

The Employer shall maintain records sufficient to demonstrate satisfaction 
for the “ADP” test and the amount of Qualified Nonelective Employer 
Contributions used in such test.

The Trustee shall have no responsibility for conducting the ADP test or for 
initiating without direction from the Plan Administrator any corrective mea-
sures as a result of the Plan not satisfying the ADP test.

12.6. Allocation and Distribution of Excess Contributions. 
Notwithstanding any other provision of this Plan, the Excess Contributions 
allocable to the Account of a Participant, plus any income and minus any 
loss allocable thereto, as determined under Article 12.7, less any amounts 
previously distributed to the Participant from the Plan to correct Excess 
Deferrals for the Participant’s taxable year ending with or within the Plan 
Year, shall be distributed to the Participant no later than the last day of the 
Plan Year immediately following the Plan Year in which the Excess 
Contributions were made. Distribution of Elective Contributions that are 
Excess Contributions shall be made from the Participant’s Pre-Tax Elective 
Contribution Account before the Participant’s Designated Roth Contribution 
Account, to the extent Pre-Tax Elective Contributions were made for the 
year, unless the Participant specifies otherwise. If such excess amounts are 
distributed more than 2½ months after the last day of the Plan Year in which 
the Excess Contributions were made, a ten-percent excise tax shall be 
imposed on the Employer maintaining the Plan with respect to such 
amounts.

The Excess Contributions allocable to a Participant’s Account shall be deter-
mined by reducing the Includible Contributions made for the Plan Year on 
behalf of Eligible Participants who are Highly Compensated Employees in 
order of the dollar amount of such Includible Contributions, beginning with 
the highest dollar amount. To the extent a Highly Compensated Employee 
has not reached his Catch-Up Contribution limit under the Plan, Excess 
Contributions shall be Catch-Up Contributions and will not be classified as 
Excess Contributions. 

Excess Contributions shall be treated as Annual Additions.

12.7. Income or Loss on Excess Deferrals or Excess Contributions. 
The income or loss allocable to Excess Deferrals or Excess Contributions 
shall be determined under one of the following methods:

(a)  the income or loss allocable to the Participant’s Elective Contribution
Account for the taxable year multiplied by a fraction, the numerator of
which is the amount of the distributable contributions for the year and
the denominator of which is the balance of the Participant’s Elective
Contribution Account, determined without regard to any income or loss
occurring during the calendar year in which the Excess Deferrals distrib-
utable contributions were made.

(b)  the income or loss for the calendar year in which the distributable con-
tributions were made determined under any other reasonable method,
provided that such method is used consistently for all Participants in
determining the income or loss allocable to distributable contributions
hereunder for the Plan Year, and is used by the Plan in allocating income
or loss to Participants’ Accounts.

12.8. Deemed Satisfaction of “ADP” Test. Notwithstanding any other 
provision of this Article 12 to the contrary, if the Employer elects in the 
Adoption Agreement to make Safe Harbor Nonelective Employer 
Contributions, the Plan shall be deemed to have satisfied the “actual deferral 
percentage” test under Code section 401(k)(3) and the Treasury Regulations 
thereunder for each Plan Year. The Employer shall provide a notice to each 
Eligible Participant during each Plan Year describing the following:

(a)  the amount of the safe harbor nonelective Employer contribution to be
made on behalf of Eligible Participants for the Plan Year who are Non-
Highly Compensated Employees (which shall be equal to at least three

percent of each such Eligible Participant’s Compensation for the 
Plan Year);

(b)  any other Employer contributions provided under the Plan and any
requirements that Eligible Participants must satisfy to be entitled to
receive such Employer contributions;

(c)  the type and amount of Compensation that may be contributed to the
Plan as Elective Contributions;

(d)  the procedures for making a cash or deferred election under the Plan
and the periods during which such elections may be made or changed;
and

(e)  the withdrawal and vesting provisions applicable to contributions under
the Plan.

The descriptions required in (b) and (c) may be provided by cross references 
to the relevant sections of an up-to-date summary plan description. Such 
notice shall be written in a manner calculated to be understood by the  
average Eligible Participant. The Employer shall provide the notice to  
each Eligible Participant within one of the following periods, whichever  
is applicable:

(f)  if the Employee is an Eligible Participant 90 days before the beginning of
the Plan Year, within the period beginning 90 days and ending 30 days
before the first day of the Plan Year; or

(g)  if the Employee becomes an Eligible Participant after the date described
in paragraph (f) above, within the period beginning 90 days before and
ending on the date he becomes an Eligible Participant;

provided, however, that such notice shall not be required to be provided to 
an Eligible Participant earlier than is required under section 1.401(k)-3 of 
the Treasury Regulations.

Except as otherwise provided in Article 12.9 regarding amendments sus-
pending or eliminating Safe Harbor Nonelective Employer Contributions, in 
accordance with section 1.401(k)-1(e)(7) of the Treasury Regulations, it is 
impermissible for the employer to use actual deferral percentage testing for a 
Plan Year in which it is intended for the Plan through its written terms to be 
a safe harbor 401(k)/profit sharing plan and the Employer fails to satisfy the 
requirements of such safe harbor for the Plan Year.

12.9. Changing Testing Methods. In accordance with Treas. Regs. 
1.401(k)-1(e)(7), it is impermissible for the Employer to use “ADP” testing 
for a Plan Year in which it is intended for the plan through its written terms 
to be a Code section 401(k) safe harbor plan and the Employer fails to sat-
isfy the requirements of such safe harbors for the Plan Year. Notwithstanding 
any other provisions of the Plan, if the Employer elects to change between 
the “ADP” testing method and the safe harbor testing method, the following 
shall apply:

(a)  Except as otherwise specifically provided in this Article 12.9 or Article
12.8, or applicable regulation, the Employer may not change from the
“ADP” testing method to the safe harbor testing method unless Plan pro-
visions adopting the safe harbor testing method are adopted before the
first day of the Plan Year in which they are to be effective and remain in
effect for an entire 12-month Plan Year.

(b)  Except as otherwise specifically provided in this Article 12.9, a Plan may
not be amended during the Plan Year to discontinue Safe Harbor
Nonelective Employer Contributions and revert to the “ADP” testing
method for such Plan Year.

(c)  A Plan may be amended to reduce or suspend Safe Harbor Nonelective
Contributions during a Plan Year and revert to the “ADP” testing method
for such Plan Year if either (i) the Employer provides in the notice
described in Article 12.8 that the Plan may be amended during the Plan
Year to reduce or suspend such contributions or (ii) the Employer is
operating at an economic loss (as described in Code Section 412(c)(2)
(A)), and all of the following requirements are satisfied:

(1)  All Eligible Participants are provided notice of the reduction or sus-
pension describing (i) the consequences of the amendment, (ii) the
procedures for changing their salary reduction agreements, and (iii)
the effective date of the reduction or suspension.

(2)  The reduction or suspension of such contributions is no earlier than
the later of (i) 30 days after the date the notice described in para-
graph (1) is provided to Eligible Participants or (ii) the date the
amendment is adopted.
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(3)  Eligible Participants are given a reasonable opportunity before the
reduction or suspension occurs, including a reasonable period after
the notice described in paragraph (1) is provided to Eligible
Participants, to change their salary reduction agreements elections.

(4)  The Plan satisfies the Safe Harbor Nonelective Employer
Contributions provisions of the Adoption Agreement in effect prior
to the amendment with respect to the safe harbor compensation
(compensation meeting the requirements of section 1.401(k)-3(b)(2)
of the Treasury Regulations) paid through the effective date of the
amendment.

If the Employer amends its Plan in accordance with the provisions of this 
paragraph (c), the “ADP” test described in Article 12.5 shall be applied as if 
it had been in effect for the entire Plan Year using the current year testing 
method.

Article 13. Top-Heavy Provisions

13.1. Definitions. For purposes of this Article, the following special defini-
tions shall apply:

(a)  Determination Date. “Determination Date” means, for any Plan Year sub-
sequent to the first Plan Year, the last day of the preceding Plan Year. For
the first Plan Year of the Plan, “Determination Date” means the last day
of that Plan Year.

(b)  Key Employee. In determining whether the Plan is top-heavy for Plan
Years beginning after December 31, 2001, a “Key Employee” means any
Employee or Former Employee (and the Beneficiary of any such
Employee) who at any time during the Plan Year that includes the
Determination Date is an officer of the Employer having annual
Compensation greater than $130,000 (as adjusted under Code section
416(i)(1) for Plan Years beginning after December 31, 2002), a 5-percent
owner of the Employer, or a 1 percent owner of the Employer having an
annual compensation of more than $150,000.

For purposes of this paragraph (b), annual Compensation means 
Compensation within the meaning of Article 12.1(b).

(c)  Permissive Aggregation Group. “Permissive Aggregation Group” means
the Required Aggregation Group plus any other qualified plans of the
Employer or an Affiliated Employer which, when considered as a group
with the Required Aggregation Group, would continue to satisfy the
requirements of Code sections 401(a)(4) and 410.

(d)  Required Aggregation Group. “Required Aggregation Group” means:

(1)  Each qualified plan of the Employer or Affiliated Employer in which
at least one Key Employee participates, or has participated at any
time during the Plan Year containing the Determination Date or any
of the four preceding Plan Years (regardless of whether the plan has
terminated), and

(2)  any other qualified plan of the Employer or Affiliated Employer
which enables a plan described in Article 13.1(e)(1) above to meet
the requirements of Code section 401(a)(4) or 410.

(e)  Top-Heavy Plan. “Top-Heavy Plan” means a plan in which any of the fol-
lowing conditions exists:

(1)  the Top-Heavy Ratio for the plan exceeds 60 percent and the Plan is
not part of any Required Aggregation Group or Permissive
Aggregation Group;

(2)  the plan is a part of a Required Aggregation Group but not part of a
Permissive Aggregation Group and the Top-Heavy Ratio for the
Required Aggregation Group exceeds 60 percent; or

(3)  the plan is a part of a Required Aggregation Group and a Permissive
Aggregation Group and the Top-Heavy Ratio for both groups exceeds
60 percent.

(f)  Top-Heavy Ratio. “Top-Heavy Ratio” means:

(1)  If the Employer maintains one or more defined contribution plans
(including any simplified employee pension plan) and the Employer
has not maintained any defined benefit plan which during the 1-year
period ending on the determination date(s) has or has had accrued
benefits, the Top-Heavy Ratio for this Plan alone or for the required
or permissive aggregation group as appropriate is a fraction, the
numerator of which is the sum of the account balances of all Key
Employees as of the Determination Date(s) including any part of any

account balance distributed in the 1-year period ending on the 
Determination Date(s) (5-year period ending on the Determination 
Date in the case of a distribution made for a reason other than sever-
ance from employment, death or disability), and the denominator of 
which is the sum of all account balances (including any part of any 
account balance distributed in the 1-year period ending on the 
Determination Date(s)) (5-year period ending on the Determination 
Date in the case of a distribution made for a reason other than sever-
ance from employment, death or disability), both computed in 
accordance with Code section 416 and the regulations thereunder. 
Both the numerator and denominator of the Top-Heavy Ratio are 
increased to reflect any contribution not actually made as of the 
Determination Date, but which is required to be taken into account 
on that date under Code section 416 and the regulations thereunder.

(2)  If the Employer maintains one or more defined contribution plans
(including any simplified employee pension plan) and the Employer
maintains or has maintained one or more defined benefit plans
which during the 1-year period ending on the Determination Date(s)
has or has had any accrued benefits, the Top-Heavy Ratio for any
required or permissive aggregation group as appropriate is a fraction,
the numerator of which is the sum of account balances under the
aggregated defined contribution plan or plans for all Key Employees,
determined in accordance with (1) above, and the present value of
accrued benefits under the aggregated defined benefit plan or plans
for all Key Employees as of the Determination Date(s), and the
denominator of which is the sum of the account balances under the
aggregated defined contribution plan or plans for all Participants,
determined in accordance with (a) above, and the present value of
accrued benefits under the defined benefit plan or plans for all par-
ticipants as of the Determination Date(s), all determined in accor-
dance with Code section 416 and the regulations thereunder. The
accrued benefits under a defined benefit plan in both the numerator
and denominator of the Top-Heavy Ratio are increased for any distri-
bution of an accrued benefit made in the 1-year period ending on
the Determination Date (5-year period ending on the Determination
Date in the case of a distribution made for a reason other than sever-
ance from employment, death or disability).

(3)  For purposes of (1) and (2) above the value of account balances and
the present value of accrued benefits will be determined as of the
most recent valuation date that falls within or ends with the
12-month period ending on the Determination Date, except as pro-
vided in Code section 416 and the regulations thereunder for the
first and second plan years of a defined benefit plan. The account
balances and accrued benefits of a Participant (1) who is not a Key
Employee but who was a Key Employee in a prior year, or (2) who
has not been credited with at least one hour of service with any
employer maintaining the plan at any time during the 1-year period
ending on the Determination Date will be disregarded. The calcula-
tion of the Top-Heavy Ratio, and the extent to which distributions,
rollovers, and transfers are taken into account will be made in accor-
dance with Code section 416 and the regulations thereunder.
Deductible employee contributions will not be taken into account for
purposes of computing the Top-Heavy Ratio. When aggregating
plans the value of account balances and accrued benefits will be cal-
culated with reference to the determination dates that fall within the
same year.

The accrued benefit of a Participant other than a Key Employee shall be 
determined under (a) the method, if any, that uniformly applies for accrual 
purposes under all defined benefit plans maintained by the Employer, or (b) 
if there is no such method, as if such benefit accrued not more rapidly than 
the slowest accrual rate permitted under the fractional rule of Code section 
411(b)(1)(C).

13.2. Minimum Contribution. Except as otherwise specifically provided in 
this Article 13.2 and regardless of any other provision of the Plan, the mini-
mum contribution made by the Employer on behalf of any Eligible 
Participant who is not a Key Employee (excluding Elective Contributions 
and Catch-Up Contributions), when aggregated with the Nonelective and 
Safe Harbor Nonelective Employer Contributions made for the Plan Year on 
behalf of such Eligible Participant, shall not be less than the lesser of three 
percent of such Participant’s Compensation for the Plan Year or, in the case 
where neither the Employer nor any Affiliated Employer maintains a defined 
benefit plan which uses the Plan to satisfy Code section 401(a)(4) or 410, 
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the largest percentage of employer contributions (including Elective 
Contributions, but excluding Catch-Up Contributions) made on behalf of 
any Key Employee for the Plan Year, expressed as a percentage of the Key 
Employee’s Compensation for the Plan Year.

The minimum contribution required under this Article 13.2 shall be made to 
the Account of an Eligible Participant even though, under other Plan provi-
sions, the Participant would not otherwise be entitled to receive a contribu-
tion, or would have received a lesser contribution for the Plan Year; 
provided, however, that no minimum contribution shall be made for a Plan 
Year to the Account of an Active Participant who is not employed by the 
Employer or an Affiliated Employer on the last day of the Plan Year.

The minimum contribution for the Plan Year made on behalf of each Eligible 
Participant who is not a Key Employee and who is a participant in a defined 
benefit plan maintained by the Employer or an Affiliated Employer shall not 
be less than five percent of such Participant’s Compensation for the Plan Year.

That portion of a Participant’s Account that is attributable to minimum con-
tributions required under this Article 13.2, to the extent required to be non-
forfeitable under Code section 416(b), may not be forfeited under Code 
section 411(a)(3)(B).

Compensation shall generally be based on the amount actually paid to the 
Eligible Participant during the Plan Year.

13.3. Application. If the Plan is a non-safe harbor 401(k) plan and the 
Plan is or becomes a Top-Heavy Plan in any Plan Year, the provisions of this 
Article shall apply and shall supersede any conflicting provision of the Plan, 
unless the Employer maintains multiple plans and completes the 416 
Alternative Minimum Contribution addendum to the Adoption Agreement to 
specify an alternative method of satisfying the minimum contribution 
requirements. If the Plan is a safe harbor 401(k) plan, a money purchase 
plan, or a profit sharing only plan (without a 401(k) feature), the Plan is 
deemed to be top heavy within the meaning of Code section 416 and satis-
fies the requirements for a top-heavy plan under Code section 416 and the 
Treasury Regulations thereunder without regard to this Article 13, unless the 
Employer maintains a qualified defined benefit plan that is aggregated with 
this Plan for top-heavy purposes.

Article 14. Transitional Rules and Protected Benefits 

14.1. Applicability. The provisions of this Article 14 apply only to 
Employers who maintained a qualified retirement plan prior to the adoption 
of this Plan and which was the predecessor plan to this Plan.

14.2. Joint and Survivor Annuity Rules Applicable to Prior 
Participants. Any living Participant not receiving benefits on August 23, 
1984, who would otherwise be entitled to but would not receive the benefits 
prescribed by Articles 8.3 through 8.6, must be given the opportunity to 
elect to have Article 8 apply, if such Participant is credited with at least one 
Hour of Service under this Plan or a predecessor plan in a Plan Year begin-
ning on or after January 1, 1976, and such Participant had at least 10 Years 
of Service when he separated from service. Any living Participant not receiv-
ing benefits on August 23, 1984, who was credited with at least one Hour of 
Service under this Plan or a predecessor plan on or after September 2, 1974, 
and who is not otherwise credited with any service in a Plan Year beginning 
on or after January 1, 1976, must be given the opportunity to have his bene-
fits paid in accordance with this Article 14.2. The respective opportunities to 
elect (as described in the two preceding sentences) must be afforded to the 
appropriate Participants during the period commencing on August 23, 1984, 
and ending on the date benefits would otherwise commence to said 
Participants. Notwithstanding the preceding sentences, such a Participant 
will not have the opportunity to have his benefits paid in accordance with 
this Article 14.2 if his Annuity Starting Date is later than the earlier of (i) the 
90th day after notice that the forms of benefit described in this Article 14.2 
will no longer be available is provided in accordance with Treasury 
Regulation section 1.411(d)-4 Q&A-2(e)(1)(i) and (B) the first day of the 
second Plan Year following the Plan Year in which such forms of benefit are 
eliminated by amendment.

Any Participant who has elected pursuant to the second sentence of this 
Article 14.2 to have Article 8 apply, and any Participant who does not so 
elect under the first sentence of this Article 14.2, or who meets the require-
ments of the first sentence except that he does not have at least 10 Years of 
Service when he separates from service, shall have his benefits distributed in 
accordance with all of the following requirements, if benefits would have 
been payable in the form of a life annuity:

(a)  Automatic joint and survivor annuity. If benefits in the form of a life 
annuity become payable to a married Participant who:

 (1)  begins to receive payments under the Plan on or after Normal 
Retirement Age; or

 (2)  dies on or after Normal Retirement Age while still working for the 
Employer; or

 (3)  begins to receive payments on or after the qualified early retirement 
age; or

 (4)  separates from service on or after attaining Normal Retirement Age 
(or the qualified early retirement age) and after satisfying the eligibil-
ity requirements for the payment of benefits under the Plan and 
thereafter dies before beginning to receive such benefits;

then such benefits shall be received under the Plan in the form of a qualified 
joint and survivor annuity, unless the Participant has elected otherwise 
during his election period. The election period must begin at least six 
months before the Participant attains the qualified early retirement age and 
end not more than 90 days before the commencement of benefits. Any elec-
tion hereunder shall be made in writing and may be changed by the 
Participant at any time.

(b)  Election of early survivor annuity. A Participant who is employed after 
attaining the qualified early retirement age shall be given the opportu-
nity to elect, during the election period, to have a survivor annuity pay-
able on death. If the Participant elects the survivor annuity, payments 
under such annuity must not be less than the payments which would 
have been made to the Spouse under the qualified joint and survivor 
annuity if the Participant had retired on the day before his death. Any 
election under this provision shall be made in writing and may be 
changed by the Participant at any time. 

(c)  For purposes of this Article 14.2:

 (1)  “Qualified early retirement age” is the latest of (i) the earliest date, 
under the Plan, on which the Participant may elect to receive retire-
ment benefits, (ii) the first day of the 120th month beginning before 
the Participant reaches Normal Retirement Age, or (iii) the date the 
Participant begins participation.

 (2)  “Qualified joint and survivor annuity” is an annuity for the life of the 
Participant with a survivor annuity for the life of the Spouse, as 
described in Article 8.1(d).

 (3)  “Election period” begins on the later of (i) the 180th day before the 
Participant attains the qualified early retirement age, or (ii) the date 
on which participation begins, and ends on the date the Participant 
terminates employment.

14.3. Certain Distributions under Pre-1984 Designations. Subject to 
the requirements of Article 8, and notwithstanding the provisions of Article 
9, distribution on behalf of any Participant, including a 5-percent owner, 
may be made in accordance with all of the following requirements (regard-
less of when such distribution commences):

(a)  The distribution by the Trust is one which would not have disqualified 
the trust under Code section 401(a)(9) as in effect prior to amendment 
by the Deficit Reduction Act of 1984.

(b)  The distribution is in accordance with a method of distribution  
designated by the Employee whose Account is being distributed or,  
if the Employee is deceased, by a Beneficiary of such Employee.

(c)  Such designation was in writing, was signed by the Employee or  
the Beneficiary, and was made before January 1, 1984.

(d)  The Employee had an Account balance under the Plan as of  
December 31, 1983.

(e)  The method of distribution designated by the Employee or the 
Beneficiary specifies the time at which distribution will commence, the 
period over which distributions shall be made, and in the case of any 
distribution upon the Employee’s death, the Beneficiaries of the 
Employee listed in order of priority.

A distribution upon death shall not be covered by this transitional rule 
unless the information in the designation contains the required information 
described above with respect to the distributions to be made upon the death 
of the Employee. For any distribution that commences before January 1, 
1984, but continues after December 31, 1983, the Employee or the 
Beneficiary to whom such distribution is being made shall be presumed to 
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have designated the method of distribution under which the distribution is 
being made if the method of distribution was specified in writing and the 
distribution satisfies the requirements in subsections (a) and (e). If a designa-
tion is revoked, any subsequent distribution must satisfy the requirements of 
Code section 401(a)(9) and the Treasury Regulations thereunder. If a desig-
nation is revoked after the date distributions are required to begin, the Trust 
must distribute by the end of the calendar year following the calendar year 
in which the revocation occurs the total amount not yet distributed which 
would have been required to have been distributed to satisfy Code section 
401(a)(9) and the Treasury Regulations thereunder, but for the designation 
described in paragraphs (b) through (e). For calendar years beginning after 
December 31, 1988, such distributions must meet the minimum distribution 
incidental benefit requirements in Treasury Regulation section 1.401(a)(9)-2. 
Any changes in the designation generally shall be considered to be a revoca-
tion of the designation, but the mere substitution or addition of another ben-
eficiary (one originally not named in the designation) under the designation 
will not be considered to be a revocation of the designation, so long as such 
substitution or addition does not alter the period over which distributions 
are to be made under the designation, directly or indirectly (for example, by 
altering the relevant measuring life). In the case of an amount transferred or 
rolled over from one plan to another plan, the rules in Q&A 14 and Q&A 
15 of Treasury Regulation section 1.401(a)(9)-8 shall apply.

14.4. Other Protected Benefits. If a Participant’s vested Account balance 
is subject to any optional form of payment not currently offered under the 
Plan, such optional benefit will no longer be available as of the later of (A) 
the effective date of the Plan restatement onto this Pre-Approved Plan and 
(B) the date the restatement is adopted, provided that the Plan offers an  
otherwise identical single sum distribution option, as described in Treasury 
Regulation section 1.411(d)-4 Q&A-2(e)(2). If a Participant’s vested Account 
balance is subject to an in-service withdrawal option not currently offered 
under the Plan, the following shall apply:

(a)  If the in-service withdrawal option is conditioned on hardship (a “hard-
ship withdrawal”), the hardship withdrawal option will no longer be 
available as of the later of (A) the effective date of the Plan restatement 
onto this Pre-Approved Plan and (B) the date the restatement is adopted.

(b)  If the in-service withdrawal option is not conditioned on hardship (a 
“non-hardship withdrawal”), the non-hardship withdrawal option will 
continue in effect with respect to the Participant’s vested Account bal-
ance subject to the terms of the Plan as in effect immediately prior to the 
effective date of the Plan restatement onto this Pre-Approved Plan
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